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DHCD is a department within the Office for Commonwealth Development, which is an umbrella agency responsible for coordinating the mission and activities of the state’s housing, transportation, environmental and energy agencies so that planning and development decisions result in stewardship of resources, wise investment in infrastructure, and enhanced opportunities for all Massachusetts residents. 
I.  INTRODUCTION
The Local Initiative Program (LIP) responds to a mandate from a special legislative commission and is authorized by state regulation (760 CMR 45.00).  It is administered by the Department of Housing and Community Development (DHCD).  These guidelines provide a basis for the operation of the Local Initiative Program and guidance to local public officials, housing developers, and other interested parties.       

The Local Initiative Program is a state housing program that was established to give cities and towns more flexibility in their efforts to provide low and moderate-income housing.  The program provides extensive technical assistance and other services in the development, operation, and management of housing supported by local government that will serve households below 80 percent of the area median income.  

Two types of housing are supported by the program: Local Initiative Projects, which are developed through the comprehensive permit process authorized by M.G.L. Chapter 40B, and Local Action Units, which are developed through a city or town's zoning or permit issuance process.  All low- and moderate-income units developed through the Local Initiative Program and meeting all regulatory requirements are eligible for inclusion on the Subsidized Housing Inventory (SHI) toward a community's stock of low and moderate income housing for purposes of Chapter 40B.  See Appendix J for more information.

A.  Background

M.G.L. Chapter 40B, sections 20‑23 (also known as Chapter 774 of the Acts of 1969 or as the Comprehensive Permit Law) created a process for granting "comprehensive permits" for the construction of subsidized low or moderate income housing.  These permits streamline the development process by consolidating local permitting.  They may supersede various local requirements and regulations, including zoning, and are granted on a case-by-case basis by local zoning boards of appeals following a public hearing.  In cities and towns where less than ten percent of the housing units is low or moderate income housing, the denial of a comprehensive permit application or the imposition of conditions that render a proposed development uneconomic may generally be appealed to the state Housing Appeals Committee.  


In April 1989, the Report of the Special [Legislative] Commission Relative to the Implementation of Low or Moderate Income Housing Provisions recommended that additional housing subsidy programs be implemented, including programs providing for subsidies through program services and technical assistance.  Pursuant to this recommendation and the Department’s mandate as the Commonwealth’s principal agency “to provide …open housing opportunity” and “to fund and advance the programs of open and adequate housing for all citizens of the Commonwealth…”  (M.G.L. c. 23B §3), the Department established the Local Initiative Program in which the Commonwealth works with municipalities and developers to create Low or Moderate Income Housing.  The Commonwealth provides services and technical assistance as a subsidy for creation, maintenance and preservation of this Low and Moderate Income Housing.  DHCD first issued regulations for LIP in January 1990.

B.  Sustainable Development Principles/Smart Growth

The Office for Commonwealth Development has established ten Sustainable Development Principles.  
Each Comprehensive Permit Project application shall be evaluated for consistency with these principles.  (See the Guidelines for Project Consistency with the Commonwealth’s Sustainable Development Principles, attached as Appendix H.)
If DHCD determines that a proposed project does not adequately address sustainable principles, the developer and community will be notified and they may submit necessary revisions or withdraw the application.
C.  Consistency With Local Housing Needs
The purpose of low- or moderate-income housing development programs is the creation of housing.  There is a critical need in the Commonwealth for all types of housing, particularly family and special needs housing for low- and moderate-income households.  LIP encourages the development of such housing.  LIP approval may be granted for age-restricted housing upon a showing of actual need and marketability within the municipality.  At the discretion of DHCD, such approval may be withheld (i) if other age-restricted housing units in the community, which have been issued a Determination of Project Eligibility  or which have been otherwise approved by the community remain unbuilt or unsold, or (ii) if the proposed age-restricted units, in context with the municipality’s other recent housing efforts, are unresponsive to needs for family housing.  (See also Section V – Age Restricted Housing.)
II.  COMPREHENSIVE PERMIT PROJECTS
A.  Description

Using the Local Initiative Program enables communities working with developers to develop low and moderate income housing without additional state or federal financial resources.  The Department subsidizes these units as set out in 760 CMR 45.05.

Comprehensive Permit Projects must meet the minimum requirements set out in 760 CMR 45.04:


(1)
the project must have the written support of the chief elected official and local housing partnership (if any);


(2)
at least 25 percent of the units in the proposed development must be restricted for occupancy by households at or below 80 percent of area median income, or at least 20 percent of the units must be restricted for households at or below 50 percent of area median income;


(3)
the developer must restrict the units as low- or moderate-income units in perpetuity and provide for monitoring in a regulatory agreement with DHCD; 


(4)
the developer and/or owners of the project must agree to develop and implement an affirmative fair marketing plan subject to approval by DHCD; and,


(5)
developer’s profits are restricted in accordance with the provisions of M.G.L. c. 40B.

B.  Application Fee

Fees will be charged for Comprehensive Permit Projects to cover partial administrative costs.  The application fee for Comprehensive Permit Projects is $1,500 per project plus an additional $20 per unit.  These fees will be reduced by one-half for non‑profit developers and waived for housing developed by public agencies and municipalities.  Checks must be made payable to the Department of Housing and Community Development.  

Fees will be refunded in full if an application is not accepted or is rejected without the need for substantial review, for example if the Department determines upon initial review that the project does not meet sustainable development standards.  One-half of the fee will be refunded if the application is not approved.

DHCD reserves the right to reject LIP applications from those applicants who have failed to meet material conditions of a Regulatory Agreement for a prior LIP project, or have made material misrepresentations to DHCD in prior LIP applications.
In addition, LIP applicants must be current with respect to obligations for all other state housing programs.

DHCD has agreed to promptly notify the other 40B Subsidizing Agencies if any development entity for which DHCD has made a determination of Project Eligibility (Site Approval) is not, after reasonable notice and an opportunity to cure, in compliance with its Chapter 40B regulatory agreement or other Chapter 40B reporting or other obligations under the applicable housing subsidy program.

Such development entities and any affiliates of such development entities (including, without limitation, entities with a common principal) shall be suspended from further participation in the Chapter 40B approval process of all of the Subsidizing Agencies.

C.  Application Process
An application for approval of a Comprehensive Permit Project must be submitted on a DHCD form.  LIP applications are available on the agency website at www.mass.gov/dhcd.    Applications should include: 

(1)   a letter of support signed by the chief executive officer of the municipality (760 DMR 45.02).  DHCD expects local public officials to act in good faith and expects local support for housing proposed under the Local Initiative Program not to be unreasonably withheld.  The purpose of LIP is premised on the fact that a municipality and a developer are working in concert on a project that meets the community’s needs.  If a project changes substantially during the course of the permitting process, such that it is no longer consistent with that which was approved by the chief executive officer and DHCD, DHCD reserves the right to request a letter from the chief executive officer stating that the project remains locally supported as a condition of final approval.
(2)   a letter of support from the local housing partnership (if any)

(3)   a signed letter of interest from a construction lender

(4)   documentation of the developer's legal interest in the site (i.e., a deed, option, or purchase and sale agreement);

(5)   a site plan showing the contours of the site and the footprint of all proposed buildings, roads, parking and other improvements;

(6)   front and rear elevations for each building and sample floor plans for each unit type;

(7)   a description of the proposed units by size, type, number of bedrooms, location within the project, and proposed rents or sales prices;

(8)   a financial pro forma based on a per square foot price, rental developments to use the state’s One Stop Application for Affordable Housing (www.OneStopApp.com);

(9)   a brief description of existing site conditions, and any permits that will be required;

(10) the summary section of a Phase 1 21E report  and proposed efforts to mitigate any environmental impacts ;

(11) an appraisal of the site reflecting the value of the site under existing "by-right" zoning prepared by an MAI-certified appraiser appearing on the list of approved 40B appraisers and done in accordance with the Local 40B Review and Decision Guidelines (See Appendix D);  
(12) an affirmative fair marketing plan;

(13) a lottery plan providing for the initial sale of LIP units; and,

(14) an agreement to execute uniform documents.

Upon receipt of an application, and determination that it adequately addresses Sustainable Development principles, DHCD will schedule a site visit.  The purpose of this visit is to determine whether the project seems consistent with the basic requirements of the Local Initiative Program and to identify, for the community's benefit, any unusual problems with the site or proposed development.

If the proposed project meets the requirements of LIP, DHCD will issue a Determination of Project Eligibility , which is a prerequisite to an application to a zoning board of appeals for a comprehensive permit, pursuant to 760 CMR 31.01.  DHCD will endeavor to process routine applications with 60 days of receipt of a complete application.

Please note:  applications for rental developments of more than 10 units must complete the One Stop Affordable Housing Application.  This can be accessed via www.OneStopApp.com.  It can be downloaded, free of charge, from the site.

Any project that expects to seek financing from DHCD or another subsidizing agency, must apply to the funding program for a Determination of Project Eligibility and not to the Local Initiative Program.  

D.  Design and Construction Standards
All low and moderate income housing units developed through the Local Initiative Program shall be indistinguishable from market-rate units as viewed from the exterior unless the project has an approved alternative development plan  (see discussion, page 7).  Units shall contain complete living facilities including a stove, kitchen cabinets, plumbing fixtures, a refrigerator, microwaves, and access to laundry facilities.  

All low and moderate-income units for families must have two or more bedrooms. Units for the elderly or accessible units for disabled persons are exempt from this minimum requirement.  All bedrooms shall meet state sanitary code requirements for the accommodation of two or more persons (100 square feet minimum).  In addition, all low and moderate-income units shall meet the following minimum square footage requirements and bathroom requirements:

1 bedroom -  700 square feet \ 1 bath

2 bedrooms -  900 square feet \ 1 bath

3 bedrooms - 1200 square feet \ 1 & 1/2 bath

4 bedrooms - 1400 square feet \ 2 bath

Housing developed through the program must comply with the State Building Code, with other state building and environmental regulations, and (to the degree not exempted by a comprehensive permit) with all applicable local codes, ordinances and bylaws.


Extended Warranties

LIP requires developers to secure third party extended warranties covering the units in a LIP project for a minimum of 5 years.  Documentation of the warranty will be required prior to execution of a regulatory agreement for the project.

LIP units must be proportionately distributed throughout a project, in terms of both location and unit size/type.  The following are two examples of acceptable unit mix scenarios for hypothetical projects:
	
	Total Units


	Affordable Units


	Market Rate Units

	Project A
	16
	Two 2BRs @  950  s.f.

Two 3BRs @ 1200 s.f.

Total Affordable Units:  4
	Six 2BRs @ 950 s.f.

Six 3BRs @ 1200 s.f.

Total market Rate Units:  12



	Project B
	50
	Five 1BRs @ 750 s.f.Five 2BRs @ 900 s.f.

Three 2BRs @ 1100 s.f. 

Total Affordable Units:  13

	Fifteen 1BRs @ 750 s.f.

Fifteen 2BRs @ 900 s.f.

Seven 2BRs @ 1100 s.f.

Total Market Rate Units:  37



Alternative Development Plans

In exceptional circumstances, the Director of DHCD may allow a waiver if there is a good reason (other than finances) for failure to meet  design criteria of the LIP.  An “Alternative Development Plan” approval would be based on DHCD’s evaluation of the reason for variation from the LIP regulations and Guidelines.  
DHCD will evaluate the project as a whole before approving an “alternative development plan.”  The developer considering an “alternative development plan” designation should notify LIP staff and the municipality as soon as possible.  DHCD may provide recommendations on possible modifications to the project design if DHCD does not grant an “alternative development plan” designation.

E.  Income and Asset Limits  
For tenants and purchasers of LIP units household income shall not exceed 80% of the area median income adjusted for household size as determined by HUD.  

For rental units, the calculation of income will include an imputation of 5% of the value of total household assets which be added to a household’s income.

For homeownership units, the household shall not have owned a home within three years preceding the application.  See page 87 for exceptions to the first time homebuyer requirement.  Assets of household members shall not exceed $50,000 in value.

For units in an age-restricted, 55 and Over developments, households purchasing units may additionally own a dwelling (to be sold) in which the purchaser has no more than $200,000 in equity.  (See Section V. “Age Restricted Housing” for more information.)  
Please refer to Appendix I for more information on Income and Assets.

F.  Maximum Sale Prices and Rents
LIP establishes rents and purchase prices that enable a range of eligible households to obtain housing without spending an excessive percentage of their income on housing costs.  Area median incomes are based on annual HUD determinations for Metropolitan Statistical areas (MSAs) and non-metropolitan counties based on household size.  Charts showing limits for adjusted family income by applicable region and household size are found at Appendix B and are typically updated annually.  Applicants for affordable units must meet the program income limits in effect at the time they apply for a unit and must continue to meet the program income limits in effect at the time when they actually purchase a unit. 
Sale prices of LIP units are set so that a household earning 70% of area median income would not expend more than 30% of income for housing.

By setting sale prices at what is affordable to a household earning 70% of the median family income adjusted for household size, the resulting “window of opportunity” enables more households to qualify for a LIP unit.  Rents are calculated at what is affordable to a household earning 80% of the area median family income adjusted for household size.

DHCD sets maximum sale prices and rents based on certain assumptions about the size of the family most likely to occupy the unit.  The price, once set, are not changed based on the actual income of the household which be renting or buying a unit.  As a result, the initial maximum sale price or rent is calculated as affordable to a household with a number of household members equal to the number of bedrooms in a unit plus one.  For instance, a two-bedroom unit would be priced to be affordable to a household of three, and a three-bedroom unit to be affordable to a household of four.  

Homeownership
In determining a household’s monthly housing costs, DHCD includes:


●
mortgage payment (principal and interest on a 30-year level payment, amortizing  mortgage for no more than 95% of the purchase price) at generally prevailing rates


●
property taxes


●
condominium or homeowner association fees (if applicable)


●
private mortgage insurance (PMI)


●
hazard insurance 
The following chart (an electronic copy is available online at DHCD’s website: www.mass.gov/dhcd) shows how DHCD calculates maximum sale price of a 3BR condominium unit in the Boston Metropolitan Statistical Area in 2007:

	Determining the 

Maximum Sale Price

(example)

	
	
	

	Housing Cost

	
	
	

	Maximum Sale Price
	
	$160,800

	5% Down Payment
	
	$8,040

	Mortgage
	
	$152,760

	
	
	

	Interest Rate*
	
	6.83%

	Amortization
	
	30 years

	Monthly P&I Payments
	
	$998.94

	Tax Rate
	
	$14.58

	Monthly Property Tax
	
	$195

	Monthly Hazard Insurance
	
	$54

	Monthly PMI
	
	$99

	Monthly HOA Fees (if applicable)
	
	$100

	
	
	

	Monthly Housing Costs:
	
	$1,447

	
	
	

	Household Income

	
	
	

	# of Bedrooms
	
	3

	Presumed Household Size
	
	4

	70% of Area Median Income for a 4-person household 
	
	$57,881/year

	
	
	

	Maximum Allowable Housing Cost

(30% of Income)
	
	$17,364/year
$1,447/month

	
	
	

	Comments:  Monthly  housing costs cannot exceed 30% of the monthly income of a household at 70% of the area median income.  

*The interest rate is time-sensitive, approximately a quarter percent above the latest prevailing fixed 30-year rate as listed on Freddie Mac’s interest rate survey.  Here it is assumed that the Freddie Mac interest rate is 6.58%.  


Homeownership Association/Condominium Association Fees

DHCD will review condominium fee estimates as submitted by the applicant and establish a maximum initial condominium fee as part of the calculation of maximum sale price.  For condominium units, the percentage interests assigned to the LIP units must conform to the approved condominium fees, which may require a lower percentage interest being assigned to those units as compared with market-rate units.  

DHCD will review the Schedule of Beneficial Interests in the Master Deed to confirm that LIP units have been assigned percentage interests in the condominium that correspond to the approved condominium fees.  
Note:  condominium projects with extraordinary on-going costs (such as the cost of on-site wastewater treatment plants, elevators, parking garages, etc.) must reflect the cost of operating and maintaining such facilities in their condominium budgets (including replacement reserves).
Rental  
In general, LIP affordable rents should include payment for heat, hot water, cooking fuel, and electric.  If there is no city trash collection, a trash removal allowance shall be included.  If the utilities are separately metered, they may be paid by the tenant and the maximum allowable LIP rent will be reduced to reflect the tenants’ payment of utilities, based on the area’s utility allowance.   
Determination of the utility allowance:  Project Sponsors should secure the amount of the current Section 8 utility allowance for the specific unit size and type from the local/regional housing authority. 
NOTE: The LIP application must specify whether the proposed rent has been determined with some or all utilities or with a utility allowance for some or all utilities.  
The following chart demonstrates LIP maximum rent calculations for a project located in the Barnstable Town MSA in 20007:

	Calculation of Maximum Rent 

(all utilities included in rent)


	Barnstable Town MSA
	Household

Size
(# of BR +1)

	80% of Adjusted Median Family Income
	Monthly Income
	Maximum Rent

(30% of monthly income)



	2BR Unit
	3
	$51,600
	$4,300
	$1,290

	3BR Unit
	4
	$57,350
	$4,779
	$1,434


G.  Special Provisions for Continuing Care Retirement Communities (CCRCs)

Developer(s) of a facility proposing to provide continuing care as defined in Section 76 of Chapter 93 of the General Laws (herein referenced as a “continuing care retirement community,” or “CCRC”) may seek a Determination of Project Eligibility for such facility.   


In seeking a Determination of Project Eligibility, the developer must show:

(1) that the cost of any requisite entrance fee is reasonable and within the means of a low- or moderate-income household with assets not exceeding maximum asset amounts (which shall be determined prior to any application for residency) set pursuant to these guidelines; 

(2) that the monthly charges for continuing care are reasonable and, together with other ordinary and necessary living expenses, are within the means of low- or moderate-income households without reliance on assets; 
(3) that to the extent the developer requires a health care reserve fund, such fund must be reasonable and must be held for the benefit of the household for the exclusive purpose of paying for acute and skilled nursing care.  The health care reserve fund shall be funded prior to determining whether a household has sufficient resources for the entrance deposit and shall be excluded from calculation of assets for the purposes of determining asset eligibility;

(4) that there exist in the relevant area low- or moderate-income households who are not financially eligible for market-rate continuing care retirement communities and who would be financially eligible for the proposed low or moderate income units in the continuing care retirement community in a number sufficient to create a clear need for those units, and that at least 25% of units within the CCRC development will be restricted to serve such households;  and

(5) that household assets limits will be established consistent with these guidelines. Household assets shall be determined after funding any health care reserve account.    
(6)  that provision has been made so that no low- or moderate-income household with maximum assets (which shall be determined prior to any application for residency) as permitted by these guidelines shall be financially ineligible for low- or moderate-income units in the continuing care retirement community.

Upon such a reliable demonstration with a financial commitment that these terms will be observed for the low or moderate income units, if the Department shall have made the above-specified findings and shall have given due consideration to the above-specified items, the Department may issue a Determination of Project Eligibility for the continuing care retirement community conditioned on compliance with the Developer’s financial commitment for the low or moderate income units.  Thereafter, the Developer’s financial commitment shall be a provision of the regulatory agreement which shall require that this financial commitment shall be in effect for the low or moderate income units for the term of the regulatory agreement.  

H.  Allowable Development Costs
LIP has joined all other 40B programs in adopting a Uniform Land Valuation Policy for Comprehensive Permits.  The purpose of this policy is to ensure that the economic benefits of a comprehensive permit issued pursuant to M.G.L. c. 40B shall accrue to the development and shall not be used to substantiate an acquisition cost or land value that is unreasonably greater than the current appraised fair market value of the site under existing zoning.  

The allowable land value of a site for purposes of Chapter 40B is the fair market value of the site under current zoning (the “As-Is Market Value”) at the time of submission of a request for a project eligibility letter, plus reasonable and verifiable carrying costs (“Reasonable Carrying Costs”) from that date forward.  The As-Is Market Value shall be determined by an appraisal.

Reasonable Carrying Costs may not exceed 20% of the As-Is Market Value of the site unless the carrying period exceeds 24 months from the date of application for a project eligibility letter.  If the carrying period exceeds 24 months, the issuer of the project eligibility letter shall have the discretion to determine what constitutes reasonable carry costs.  This carrying period shall terminate on the date that the documents for the Construction Loan are signed or when actual construction commences, whichever is sooner.  Applicants must at all times after issuance of the project eligibility letter use diligent efforts in pursuing the development.

If the applicant has site control through an option or purchase and sale agreement, Reasonable Carrying Costs may include (but are not necessarily limited to) non-refundable option fees and extension fees paid to the seller in addition to the purchase price.  If the applicant owns the property, Reasonable Carrying Costs may include (but are not necessarily limited to) property taxes, property insurance, and interest payments on acquisition financing.  All Reasonable Carrying Costs must be documented by the submission of independent, verifiable materials (such as cancelled checks, real estate tax bills, etc.). 

All Reasonable Carrying Costs must be verified by the submission of materials not within the exclusive control of the applicant (such as cancelled checks, real estate tax bills, etc.). 

Appraisals

While paid for by the applicant, an appraisal under Chapter 40B shall be commissioned by (and name as the client) the agency or quasi-public agency reviewing the application for a project eligibility letter.  An appraisal shall be required for every project, except as noted below.  All issuers of project eligibility letters shall maintain a list of approved appraisers and may augment, reduce or alter the list of approved appraisers as they deem necessary or appropriate.  All approved appraisers shall be, at a minimum, a General Real Estate Appraiser certified by the Commonwealth of Massachusetts and shall submit Self-Contained Appraisal Reports to the subsidizing agencies in accordance with the Uniform Standards of Professional Appraisal Practice (USPAP).  The appraisal commissioned by the agency reviewing the project eligibility application may, in accordance with USPAP, take into account the probability of obtaining a variance, special permit, or other zoning relief but it must exclude any value relating to the possible issuance of a comprehensive permit pursuant to Chapter 40B.  In order for any appraisals to be deemed valid, DHCD must review the appraisal and, after the resolution of any outstanding issues, if any, accept the contents of the appraisal.
Exception for Small Projects with Community Support.

Upon written request of the chief executive officer, the subsidizing agency may waive the appraisal requirement for a proposed project of 20 units or less where the applicant submits satisfactory evidence (such as local tax assessment, limited appraisal, or opinion of value from a licensed real estate broker) that reasonably supports the acquisition cost.  The purpose of such a waiver is to relieve the cost burden for smaller projects that are sponsored or supported by the local community where the reasonableness of the acquisition cost is not at issue.
In determining whether or not to waive the appraisal requirement, DHCD will consider whether the property  is being acquired through an arm’s length transaction and whether there is an identity of interest between the buyer and seller of the property.
Calculation of Return

A reasonable rate of return on a proposed development must be determined from the As-Is Market Value of the site even though the amount paid for the site may be more or less than the As-Is Market Value.  This approach is consistent with how DHCD will require the site to be valued in the calculation of total development costs set forth in the final cost certification for the project.

I.  Profit Limitations
For RENTAL housing, developers fees, overhead, profits, dividends and any other distributions to developers, development consultants, partners or legal or beneficial owners shall be subject to limitations as follows: 

Distributions from Capital Sources: Payment of fees and profits will be limited to no more than ten percent of total development costs (see Section 17) net of (i) such fees and profits; and (ii) any working capital or reserves intended for property operations. 

Distributions from Operations: Commencing upon the development's initial occupancy and each year thereafter, annual dividend distributions will be limited to ten percent of the owner's equity in the project. Owner's equity, which may be revised from time to time pursuant to terms of the Regulatory Agreement, shall consist of the difference between the appraised as-built value of the development and the sum of any public equity and secured debt on the property. Public equity includes HOME, CDBG, linkage, or other public funds, whether structured as a grant or soft loan. 

Distributions shall be permitted with respect to each fiscal year of the project commencing on the date of initial occupancy only after all current and owed-to-date project expenses have been paid and reserves, then due and owing, have been funded. A determination of the amounts available for distribution shall further be subject to the terms of the Regulatory Agreement concerning allocations to the Distribution Account, as therein defined. 

In the event that distributions made in any year are less than the maximum percentage of equity permitted with respect to any such year, subject to the provisions governing contributions to the Distribution Account set forth in the Regulatory Agreement, the developer may accrue the deficiency with interest at the rate of 5% per annum, and cumulative deficiencies may be distributed in accordance with the provisions herein up to the maximum distribution allowed by law. 

For OWNERSHIP housing, to limit profit to all such partners or owners to no more than twenty percent of total allowable development costs, and such other sums as the Project Administrator may determine constitute a developer’s contribution to the project, provided that calculation of total allowable development costs shall not include any fee paid to the developer

DHCD requires all developers of rental or homeownership housing developed pursuant to a comprehensive permit to post a bond with the municipality to guarantee the developer’s obligations to provide a satisfactory cost certification upon completion of construction and to revert to the municipality any profit in excess of the permissible limits (see 760 CMR 45.02).  Such bond may include an equivalent deemed satisfactory by DHCD (for example, a letter of credit).  The bond shall be discharged upon a determination by DHCD that the developer’s obligations have been satisfied.

In accordance with the Chapter 40B Interagency Agreement, DHCD has agreed to promptly notify the other Subsidizing Agencies if any LIP developer has not provided a satisfactory cost certification upon the completion of construction. 
The municipality may draw upon the bond and DHCD may notify other public 
lenders authorized to issue Ch. 40B determinations of project eligibility 
of the applicant’s delinquency.

The developer and any affiliates of such developer shall be suspended from further participation in the Chapter 40B approval process of all the Subsidizing Agencies.  

Such suspension shall remain in effect until such time that all such Chapter 40B obligations have been met to the satisfaction of DHCD and DHCD has provided 

written notice to that effect.


Identities of Interest
In some instances, a development team member serves in more than one role on a project.  An identity of interest might, for example, be a developer who is also a general contractor.  In such cases, the developer must identify the existence of any identities of interest among parties and the maximum allowable profits and fees will be calculated in accordance with the Local 40B Review and Decision Guidelines (See Appendix D).

J.  The Determination of Project Eligibility (Site Approval)
After review of the LIP Comprehensive Permit application, DHCD may issue a Determination of Project Eligibility (Site Approval) addressing the requirements specified in 760 CMR 31.01(2).

The Determination of Project Eligibility (Site Approval) is a prerequisite to application for a comprehensive permit for the project from the municipality’s Zoning Board of Appeals.  DHCD must make the following findings in order to issue such a determination:

1.  The proposed project appears generally eligible under the requirements of the Local Initiative Program, subject to final program review and approval.

2.  DHCD has performed an on-site inspection of the proposed project site.

3.  The proposed housing design is appropriate for the site.

4.  The proposed project appears financially feasible in the context of the local housing market.

5.  The initial pro forma for the project appears financially feasible on the basis of estimated development costs and revenues.

6.  The project sponsor and the development team meet the general eligibility standards of the Local Initiative Program.

No Determination of Project Eligibility (Site Approval) shall be issued without the following, and such other information as specified by DHCD:

1.  A site plan showing material aspects of the proposed project.

2.  The number and percentage of units proposed as affordable.

3.  The proposed price for each unit type/size.

4.  The basic marketing and lottery standards, including but not limited to the number of units eligible for a homeowner or tenant local preference.

5.  The basic requirements for sale or rental of the units.

6.  Requirements for a Cost Certification after completion of the project.
7.  The term during which the Determination of Project Eligibility (Site Approval) will be effective (usually two years from date of issuance).

Amending the Determination of Project Eligibility (Site Approval)
Any changes in any of the conditions of a Determination of Project Eligibility (Site Approval) (e.g., the number of units, unit mix, size, design, location, extension of the term of the Determination of Project Eligibility (Site Approval) , proposed sale of the project, etc.) REQUIRE that the Determination be amended.  The project sponsor must secure concurrence of the chief executive officer for the proposed change.  DHCD will not issue an amended Determination without such local approval, unless it is unreasonably withheld, and without compliance with these requirements.  

DHCD may perform an additional site visit, meet with representatives of the municipality and the project sponsor, and/or request additional financial information, revised site plans, etc., prior to acting on a requested amendment.

DHCD shall be notified immediately if the project sponsor or the municipality anticipate any material change in the terms of the initial Determination of Project Eligibility (Site Approval).  Final approval may be withheld if the project is not consistent with the Determination of Project Eligibility (Site Approval).

K.  The Regulatory Agreement and Use Restrictions

The purpose of the Regulatory Agreement is to memorialize the rights and responsibilities of the parties.  In consideration of the value of the LIP subsidy, a developer will:


●
construct and maintain the units in accordance with the requirements of the Local Initiative Program


●
be limited to a reasonable profit, as specified herein


●
ensure affirmative fair marketing of the units and rental or sale to eligible households.

The Regulatory Agreement shall provide for monitoring of the project throughout the term of affordability.
Once a comprehensive permit is final, a developer shall forward a copy to LIP staff at DHCD.  DHCD will then begin the process of preparation of a Regulatory Agreement and issuance of final written approval for the project, a necessary step required for all comprehensive permit projects.

By entering into the LIP Regulatory Agreement, a developer qualifies as a “limited dividend organization” for purposes of M.G.L. Ch. 40B. 

DHCD Model Documents 

DHCD has model regulatory agreements for ownership and rental projects.  A regulatory agreement for each project will be executed by DHCD, the municipality, and the project sponsor and recorded at the Registry of Deeds or filed with the Registry District of the Land Court.  

The model Regulatory Agreement must be executed in the absence of exceptional circumstances (one form for homeownership projects and one for rental).  Except for changes in these documents approved by DHCD for the Local Initiative Program as a whole, these legal documents should not be substantially modified for specific projects.
Any modifications to the model documents proposed by a developer or municipality 
must be shown in redlining against the model documents when submitted to 
DHCD for review.  Local Initiative Program model documents shall be used, 
with only such modifications as are approved by DHCD

DHCD has adopted the deed rider endorsed by Fannie Mae for use in all LIP homeownership projects.  
Term of Affordability

The term of affordability for the project should generally be the longest period permitted by law.  The model LIP Regulatory Agreement and Deed Rider, which constitute “affordable housing restrictions” as defined in G.L. c.184 §§ 31 and 32, provide for affordability in perpetuity.  A shorter term of affordability will be approved only upon a showing that a longer term is infeasible or not in the public interest.  The term of affordability for LIP purposes will in all cases be no less than the term specified in a comprehensive or special permit issued for the project, many of which require perpetual affordability.  Note that for some comprehensive permit projects, Massachusetts law requires a project to remain affordable as long as it continues to benefit from the comprehensive permit (i.e., could not be built under by-right zoning).  

L.  Affirmative Fair Marketing/Lottery

All LIP projects must have a marketing plan approved by DHCD.  There shall be a specific prohibition of discrimination on the basis of race, creed, color, sex, age, disability, marital status, familial status, sexual orientation, national origin, veteran status, or any other basis prohibited by law in the leasing or sale of units, except for exempt qualified age-restricted developments.

The three basic elements of an affirmative fair marketing plan are:


●
affirmative fair marketing in compliance with all applicable fair housing laws


●
local preference (if any)


●
the buyer/tenant selection process.


Affirmative Fair Marketing

The goal for each marketing plan is to achieve a percentage of minority ownership or tenancy in low or moderate income units equal to the greater of: (1) the percentage of minority households in the community); or, (2) the percentage of minority households in the HUD area in which the municipality is located.  The goals will be established using the 2000 Federal Census until new census data becomes available and are listed in Appendix C.

All approved projects must have an DHCD-approved affirmative marketing plan which outlines the steps that will be taken, including advertising and outreach to minority organizations, to achieve the minority participation goal.

Affirmative fair marketing of all the affordable units shall provide suitable opportunity for low and moderate-income households, especially minority households, to enter the lottery.  Typically, ads shall be placed in local and regional newspapers, and newspapers that serve minority groups and other protected classes.  Notices should be sent to local fair housing commissions, area churches, local and regional housing agencies, local housing authorities, civic groups, lending institutions, social service agencies, and other non-profit organizations.  Local employers may be contacted.  All projects shall be listed on the Citizens’ Housing and Planning Association (CHAPA) website (www.chapa.org/housing_lotteries.htm), and at the Massachusetts Affordable Housing Alliance (MAHA) (notices to be sent to:  chassan@mahahome.org).  Projects located in the Boston-Cambridge-Quincy MSA shall be posted on the City of Boston’s Metrolist (Metropolitan Housing Opportunity Clearing Center), at Boston City Hall, P.O. Box 5996, Boston, MA 02114-5996 (617-635-3321).  Handicapped-accessible units should be posted on the Mass Accessible Housing Registry sponsored by the Citizens’ Housing and Planning Association (see www.chapa.org for more information).
LIP standards require that marketing shall occur during a period of at least 60 days and that advertisements shall run a minimum of two times.

See Appendix F for more information.

Local Preference
A project’s marketing plan may include local preference for up to 70 % of the LIP units, supported by a reliable determination of need for such a preference.   The community may determine categories of local preference provided they are reasonable and do not have a discriminatory or unlawful effect.  Need should generally be established by a housing needs study.

If the percentage calculation of local preference units does not produce a whole number, DHCD will round down.  For example, if there are 11 affordable units, a 70% calculation is 7.7 units.  DHCD will allow 7 units to be set aside for local preference.

No Durational Residency:  A community may not choose residents based on durational residency requirements or residency preferences based on how long a person may have resided in, or in some cases worked in, a community.  Durational residency requirements and residency preferences for obtaining certain government benefits, such as subsidized housing, have been held to be unconstitutional unless they are justified by a "compelling governmental interest" and unless they are the least burdensome means of serving that interest.  It is unlikely that any plan that includes durational residency requirements or preferences could meet this very stringent legal test.  Local preference, so long as not durational, may be included in a resident selection plan in accordance with these Guidelines.
Larger Households Preference
Within an applicant pool first preference shall be given to households requiring the total number of bedrooms in the unit based on the following criteria:
a.  There is at least one occupant and no more than two occupants per bedroom.

b.  A husband and wife, or those in a similar living arrangement, shall be required to share a bedroom.  Other household members may share but shall not be required to share a bedroom.
c.  A person described in the first sentence of (b) shall not be required to share a bedroom if a consequence of sharing would be a severe adverse impact on his or her mental or physical health and the lottery agent receives reliable medical documentation as to such impact of sharing. 

Within an applicant pool second preference shall be given to households requiring the number of bedrooms in the unit minus one, based on the above criteria.  Third preference shall be given to households requiring the number of bedrooms in the unit minus, two, based on the above criteria.
A “household” shall mean two or more persons who will live regularly in the unit as their principal residence and who are related by blood, marriage, law or who have otherwise evidenced a stable inter-dependent relationship, or an individual.
Lottery drawings shall result in each applicant being given a ranking among other applicants with households receiving preference for units based on the above criteria.  
Household size shall not exceed state sanitary code requirements for occupancy of a unit (See 105 CMR 400).

If a project includes units accessible or adaptable for occupancy by persons with physical disabilities, in conformity with requirements of M.G.L. c. 22 §13A and the Architectural Access Board regulations, preference for those units shall be given to such physically disabled persons.
Initial Unit Sales/Mortgage Standards
Prior to the sale of a unit, DHCD will review and approve the terms of the buyer’s mortgage financing.  DHCD requires LIP buyers to have 30-year level payment, amortizing- mortgages and a down payment of at least 3%, at least half of which must come from the buyer’s own funds.  Project sponsors are encouraged to work with local banks to provide competitive financing to potential first-time homebuyers.  (Note:  LIP loan requirements differ from the LIP pricing policy, which assumes a 5% down payment.)

	New mortgage loans for LIP units must meet the following minimum standards:

· The loan must have a fixed interest rate through the full term of the mortgage.

· The loan must have a current fair market interest rate. 

(No more than 2 percentage points above the current MassHousing rate*)

· The loan can have no more than 2 points.

· The buyer must provide a down payment of at least 3% - half of which must come from the buyer’s own funds.  
· The buyer may not pay more than 38% of their monthly income for the mortgage.  
*MassHousing: (617) 854-1000 or www.masshousing.com


Non-household members shall not be permitted as co-signers of the mortgage.

Resale Price Certificate
Before the initial sale of an affordable LIP unit, a Resale Price Certificate shall be secured from DHCD.  The Certificate must be recorded at the Registry of Deeds along with the deed and the LIP Deed Rider.  The deed shall specifically reference the LIP Deed Rider by including language such as, “This conveyance is subject to the affordable housing deed rider attached hereto.”
In order to prepare the Certificate, DHCD requires the following documents no less than 2 weeks before the loan closing date:

· A copy of the LOAN COMMITMENT LETTER from the buyer’s lender including interest rate, points, length of loan, and annual percentage rate.
· A copy of the PURCHASE AND SALE AGREEMENT for the unit.
· Contact information for the loan CLOSING ATTORNEY including name, address, phone and fax numbers.

DHCD will mail and fax the Resale Price Certificate to the buyer’s closing attorney.  In addition, DHCD shall provide the deed rider for use at the closing.  The closing attorney will record the deed, Deed Rider, and Resale Price Certificate and, within 10 days, submit a copy of both signed documents, with recording information, to: LIP, 100 Cambridge Street, Suite 300, Boston, MA 02110, attn:  Elsa Campbell. 

M.  Project Monitoring and Property Taxation of Units
The premise of the Local Initiative Program is that DHCD and municipalities are working together to create affordable housing.  It is the Department’s expectation that municipalities will work with DHCD to fulfill the obligations outlined in a project’s Regulatory Agreement.  Municipal responsibilities include:

For rental developments:

· Annual monitoring and certification to DHCD that tenants in affordable units meet income limits and the project has been maintained in a safe and sanitary condition consistent with the LIP Guidelines and the recorded Regulatory Agreement.

· Review of the project’s Certified Cost and Income statement, prepared once the project has received its final Certificate of Occupancy.

· Annual review of the project’s Certified Income and Expense Statement to determine if any excess profits have been earned and are owed to the municipality.
For ownership developments:  

· Review of the project’s Certified Cost and Income Statement to determine whether any Excess Profit has been earned and is owed to the municipality; 

· Annual monitoring and certification to DHCD that LIP units continue to serve as owners’ principal residences; and,

· Annual certification to DHCD that any LIP units that have been resold during the year have been resold in compliance with LIP requirements.
Additional local responsibilities include adherence to the Appellate Tax Board’s 1999 ruling in Truehart et al v. Board of Assessors of the Town of Montague, in which the ATB determined that the restricted, below-market value of a unit is the value of the unit which should be used for real estate tax purposes.

III.  LOCAL ACTION UNITS

A.  Description 

Local Action Units (LAU), formerly known as “local initiative units” or “LIP Units Only,” reflect a program component that gives communities the opportunity to include housing units on the state’s Subsidized Housing Inventory (SHI) that were built without a Comprehensive Permit but which meet LIP criteria and are suitable for inclusion in LIP. Such units may have been built pursuant to a local action such as a zoning provision, a condition of a variance or special permit issued by the planning board or zoning board of appeals, a contract provision (e.g., reuse of municipal or school building as housing), or an agreement between the town and a non-profit organization to build or rehabilitate municipal buildings into housing.  

While communities are developing many innovative strategies to expand their supply of affordable housing, only units meeting the following criteria will be approved as LAU and, as a consequence of their inclusion in LIP, be added to the SHI for the municipality in accordance with the Eligibility Summary (see Appendix J).:

(1)
they have resulted from city or town action or approval.

(2) they will be sold or rented on a fair and open basis and will be subject to an affirmative fair marketing and lottery plan approved by DHCD.

(3) their sale price or rent is affordable to households at or below 80% of area median household income.  

(4) their long-term affordability is secured by use restrictions, approved by DHCD
B.  Application Process
DHCD’s application form for LAU is available on the DHCD web site (www.mass.gov/dhcd).  DHCD expects to process routine applications within 60 days.  There is no application fee for LAU applications.
DHCD reserves the right to reject a LIP application if one or more parties in interest have failed to meet material conditions of LIP or other state or federal subsidy programs, or have made material misrepresentations to DHCD in prior applications to LIP or other state or federal subsidy programs.

In order to ensure that locally-developed units will meet LIP standards for LAUs, DHCD encourages communities to discuss their projects with LIP staff prior to submitting an application.  LIP staff will identify any areas of concern.  To receive LAU approval, applications must reflect the guidance appearing below.
C.  Local Action Requirement

Local Action Units must result from city or town action or approval and typically involve new construction, building conversion, adaptive re‑use, substantial rehabilitation, or creation of new affordability with an existing project.  LAUs can not be developed with a comprehensive permit (for such projects see "Comprehensive Permit Projects").

The following types of actions will generally be sufficient to satisfy the Local Action requirement provided that the municipal actions or approvals are conditioned, as a matter of record, upon the provision of low or moderate-income housing:


(1)
Zoning-based approval, particularly inclusionary zoning provisions and special permits for affordable housing.


(2)
Substantial financial assistance from funds raised, appropriated or administered by the city or town.


(3)
Provision of land or buildings that are owned or acquired by the city or town and conveyed at a substantial discount from their fair market value.
Please note:  Occupancy of existing housing units that are currently or have historically been occupied by low and moderate income households DO NOT QUALIFY for Local Action Unit designation unless all criteria as described in this section are met 

D.  Income and Asset Limits

For tenants and purchasers of LAUs household income shall not exceed 80% of the adjusted median household income adjusted for household size, as determined by HUD.  For rental units, the calculation of income will include an imputation of 5% of the value of total household assets which be added to a household’s income.

For homeownership units, no household member shall have owned a home within three years preceding the application.  See page 87 for exceptions to the first time homebuyer requirement.    Assets of household members shall not exceed $50,000 in value.

For units in age-restricted 55 and Over developments, households may additionally own a dwelling (which shall be sold) in which the purchaser has no more than $200,000 in equity.  (See Section V. “Age Restricted Housing” for more information.)

Please refer to Appendix I for more information on Income and Assets.

E.  Maximum Sale Prices and Rents

DHCD requires that maximum sale prices and rents be based on certain assumptions about the size of the household most likely to occupy the unit.  They are not changed to match the size of the household who will actually be renting or buying the unit.  The initial maximum sale price or rent is calculated as affordable to a household equal in size to the number of bedrooms in a unit plus one.  For instance, a two-bedroom unit would be priced so as to be to be affordable to a household of three, a three-bedroom unit so as to be affordable to a household of four.  
Homeownership
Like units in comprehensive permit projects, sale prices of LAUs are set so that a household earning 70% of area median income would not expend more than 30% of income for housing.
The following chart (an electronic copy is available online at DHCD’s website: www.mass.gov/dhcd) reflects how DHCD would establish maximum sale price of a 2BR home in the Worcester HMFA in 2007:

	Establishing the  Maximum Sale Price of a Local Action Unit

(example)

	
	
	

	Maximum Sale Price
	
	$130,900

	5% Down Payment
	
	$6,545

	Mortgage
	
	$124,355

	
	
	

	Interest Rate
	
	6.83%

	Amortization
	
	30 years

	Monthly P&I Payments
	
	$813.19

	Tax Rate
	
	$10.02

	Monthly Property Tax
	
	$109

	Monthly Hazard Insurance
	
	$44

	Monthly PMI
	
	$81

	Monthly HOA Fees (if applicable)
	
	$100

	
	
	

	Monthly Housing Costs:
	
	$1,147

	
	
	

	# of Bedrooms
	
	2

	Presumed Household Size
	
	3

	70% of Area Median Income (AMI) for a 3-person Household
	
	$45,894



	
	
	

	Maximum Monthly Housing Cost

(30% of Income at 70% of AMI)
	
	$1,147

	
	
	

	Comments:  The goal is to have the monthly housing costs equal to 30% of the monthly income of a household of appropriate size earning 70% of the area median income.  

The interest rate of 6.83% is time-sensitive, set a quarter percent above the latest prevailing fixed 30-year rate as listed on Freddie Mac’s interest rate survey.  In this example, the Freddie Mac rate listed was 6.58, so DHCD added .25% to reach 6.83%.




Homeownership Association/Condominium Association Fees

DHCD will review condominium fee estimates submitted by the applicant and approve a maximum permissible initial condominium fee as part of the calculation of maximum sale price.  The percentage interests assigned to the LIP condominium units must conform to the approved condominium fees, which may require a lower percentage interest being assigned to those units as compared with market-rate units.  

DHCD must review the Schedule of Beneficial Interests in the Master Deed to confirm that LIP units have been assigned percentage interests in the condominium that correspond to the approved condominium fees.  
Note:  condominium projects with extraordinary on-going costs (such as the cost of on-site wastewater treatment plants, elevators, parking garages, etc.) must reflect the cost of operating and maintaining such facilities in their condominium budgets (including replacement reserves).

Rental
LAU rents are calculated at what is affordable to a household earning 80% of the area median family income adjusted for household size.

LAU affordable rents often include heat, hot water, electricity and cooking fuel and, when there is no municipal trash collection, a trash removal allowance.  However, if the utilities are separately metered, they may be paid by the tenant.  
The maximum allowable LAU rent will be reduced to reflect the tenants’ payment of one or more utilities, based on the area’s utility allowance for such payment.  Project Sponsors should contact the local/regional housing authority to obtain the appropriate Section 8 utility allowances for the area. 
NOTE: Please indicate in the LAU application whether the proposed rent has been determined with use of utility allowances for some or all utilities.
The following chart demonstrates LAU maximum rent calculations for a project located in the Pittsfield HMFA in 2007:

	Calculation of Maximum Rent
For Local Action Unit (including all utilities)
(example)

	Pittsfield MSA
	Household

Size


	80% of AMI
	Monthly Income
	Maximum Rent

(30% of monthly income)



	2BR Unit
	3
	$51,600
	$4,300
	$1,290

	3BR Unit
	4
	$57,350
	$4,779
	$1,434


F.  Provisions for Qualifying Units in Continuing Care Retirement Communities (CCRCs) as Local Action Units
Units in a continuing care retirement facility as defined in Section 76 of Chapter 93 of the General Laws (herein referenced as a “continuing care retirement community,” or “CCRC”), which are not built pursuant to a comprehensive permit, may be included on the Subsidized Housing Inventory upon the municipality’s  submission to DHCD of a Local Action Unit application (www.mass.gov/dhcd).

In order to evaluate the application, the following factors will be considered:

(1)  The cost of any requisite entrance fee is reasonable and within the means of a low- or moderate-income household with assets not exceeding maximum asset amounts (see below); 
(2)  The monthly charges for continuing care are reasonable and, together with other ordinary and necessary living expenses, are within the means of low- or moderate-income households without reliance on assets; 

(3)  Any required health care reserve fund must be reasonable and must be held for the benefit of the household for the exclusive purpose of paying for acute and skilled nursing care.  The health care reserve fund shall be funded prior to determining whether a household has sufficient resources for the entrance deposit and shall be excluded from calculation of assets for the purposes of determining asset eligibility; and

(4)  Household assets limits will be established consistent with these guidelines. Household assets shall be determined after funding any health care reserve account.  
(5)  Provision has been made so that no low- or moderate-income household with maximum assets (which shall be determined prior to any application for residency) as permitted by these guidelines shall be financially ineligible for low- or moderate-income units in the continuing care retirement community.
G.  Affirmative Fair Marketing and Lottery
All LAU projects must have an affirmative fair marketing plan approved by DHCD.  There shall be a specific prohibition of discrimination on the basis of race, creed, color, sex, age, disability, marital status, familial status, sexual orientation, national origin, veterans status, or any other basis prohibited by law in the leasing or sale of units, except for exempt age-restricted developments.

The three basic elements of an affirmative fair marketing plan are:


●
affirmative fair marketing in compliance with all applicable fair housing laws


●
local preference (if any)


●
the buyer/tenant selection process.

Affirmative Fair Marketing

The goal for each marketing plan is to achieve a percentage of minority ownership or tenancy in low or moderate income units equal to the greater of: (1) the percentage of minority households in the municipality; or, (2) the percentage of minority households in the HUD area in which the municipality is located.  The goals will be established using the 2000 Federal Census until new census data become available and are listed in Appendix C.

All LAU projects shall have a DHCD-approved affirmative marketing plan which outlines the steps that will be taken, including advertising and outreach to minority organizations, to seek to achieve the minority participation goal.

Affirmative fair marketing of all the affordable units shall provide suitable opportunity for low and moderate-income households, especially minority households, to enter the lottery.  Typically, ads are placed in local and regional newspapers, and newspapers that serve minority groups and other protected classes.  Notices should be sent to local fair housing commissions, area churches, local and regional housing agencies, local housing authorities, civic groups, lending institutions, social service agencies, and other non-profit organizations.  Local employers may be contacted.  All projects shall be listed on the Citizen’s Housing and Planning Association (CHAPA) website (www.chapa.org/housing_lotteries.htm), and at the Massachusetts Affordable Housing Alliance (MAHA) (notices to be sent to:  chassan@mahahome.org).  Projects located in the Boston-Cambridge-Quincy MSA shall be posted on the City of Boston’s Metrolist (Metropolitan Housing Opportunity Clearing Center), at Boston City Hall, P.O. Box 5996, Boston, MA 02114-5996 (617-635-3321).  Handicapped-accessible units should be posted on the Mass Accessible Housing Registry sponsored by the Citizens’ Housing and Planning Association (see www.chapa.org for more information).
LIP requires that marketing occur during a period of at least 60 days and that advertisements will run a minimum of two times.

See Appendix F for more information.

Local Preference

A project’s marketing plan may include local preference for up to 70 % of the LAUs, supported by a reliable determination of need for such a preference.   The community may determine categories of local preference provided they are reasonable and do not have a discriminatory or unlawful effect.  Need should generally be established by a housing needs study.

If the percentage calculation of local preference units does not produce a whole number, DHCD will round down.  For example, if there are 11 affordable units, a 70% calculation is 7.7 units.  DHCD will allow 7 units to be set aside for local preference.

No Durational Residency:  A community may not choose residents based on durational residency requirements or residency preferences based on how long a person may have resided in, or in some cases worked in, a community.  Durational residency requirements and residency preferences for obtaining certain government benefits, such as subsidized housing, have been held to be unconstitutional unless they are justified by a "compelling governmental interest" and unless they are the least burdensome means of serving that interest.  It is unlikely that any plan that includes durational residency requirements or preferences could meet this very stringent legal test.  Local preference, so long as not durational, may be included in a resident selection plan in accordance with these Guidelines.
Larger Households Preference
Within an applicant pool first preference shall be given to households requiring the total number of bedrooms in the unit based on the following criteria:

a.  There is at least one occupant and no more than two occupants per bedroom.

b.  A husband and wife, or those in a similar living arrangement, shall be required to share a bedroom.  Other household members may share but shall not be required to share a bedroom.
c.  A person described in the first sentence of (b) shall not be required to share a bedroom if a consequence of sharing would be a severe adverse impact on his or her mental or physical health and the lottery agent receives reliable medical documentation as to such impact of sharing. 

Within an applicant pool second preference shall be given to households requiring the number of bedrooms in the unit minus one, based on the above criteria.

A “household” shall mean two or more persons who will live regularly in the unit as their principal residence and who are related by blood, marriage, law or who have otherwise evidenced a stable inter-dependent relationship, or an individual.
Lottery drawings shall result in each applicant being given a ranking among other applicants with households receiving preference for units based on the above criteria.  
Household size shall not exceed state sanitary code requirements for occupancy of a unit (See 105 CMR 400).

If a project includes units accessible or adaptable for occupancy by physically disabled persons in conformity with requirements of M.G.L. c. 22 §13A and the Architectural Access Board, preference for those units shall be given to such physically disabled persons.
Initial Unit Sales/Mortgage Standards
Prior to the sale of a unit, DHCD will review and approve the terms of the buyer’s mortgage financing.  DHCD requires LAU buyers to have 30-year level payment, amortizing- mortgages and a down payment of at least 3%.  Project sponsors are encouraged to work with local banks to provide competitive financing to potential first-time homebuyers.  (Note:  LAU loan requirements differ from the LAU pricing policy, which assumes a 5% down payment.)

	New mortgage loans for LAUs must meet the following minimum standards:

· The loan must have a fixed interest rate through the full term of the mortgage.

· The loan must have a current fair market interest rate. 

(No more than 2 percentage points above the current MassHousing rate*)

· The loan can have no more than 2 points.

· The buyer must provide a down payment of at least 3% - half of which must come from the buyer’s own funds.  

*MassHousing: (617) 854-1000 or www.masshousing.com




Non-household members shall not be permitted as co-signers of the mortgage.

Resale Price Certificate
Before the initial sale of an affordable LIP unit, a Resale Price Certificate shall be secured from DHCD.  The Certificate must be recorded along with the deed and the LIP Deed Rider.  The deed shall specifically reference the LIP Deed Rider by including language such as, “This conveyance is subject to the affordable housing deed rider attached hereto.”
In order to prepare the Certificate, DHCD requires the following documents no less than 2 weeks before the loan closing date:

· A copy of the LOAN COMMITMENT LETTER from the buyer’s lender including interest rate, points, length of loan, and annual percentage rate. 
· A copy of the PURCHASE AND SALE AGREEMENT for the unit.
· Contact information for the loan CLOSING ATTORNEY including name, address, phone and fax numbers.

DHCD will mail and fax the Resale Price Certificate to the buyer’s closing attorney.  In addition, DHCD shall provide the deed rider for use at the closing.  The closing attorney will record the deed, Deed Rider, and Resale Price Certificate and, within 10 days, submit a copy of both signed documents, with recording information, to: LIP, 100 Cambridge Street, Suite 300, Boston, MA 02114, attn:  Elsa Campbell. 

H.  Term of Restrictions; Use of DHCD Documents
The term of affordability for the project should generally be the longest period permitted by law.  The model LIP Regulatory Agreement and Deed Rider, which constitute “affordable housing restrictions” as defined in G.L. c.184 §§ 31 and 32, provide for affordability in perpetuity.  A shorter term of affordability will be approved only upon a showing that a longer term is infeasible or not in the public interest.  The term of affordability for LIP purposes will in all cases be no less than the term specified in a comprehensive or special permit issued for the project, many of which require perpetual affordability.  For new construction LAU projects, DHCD requires a Regulatory Agreement be executed among DHCD, the Municipality, and the developer.  

Any modifications to DHCD’s model regulatory agreement proposed by a developer or municipality must be shown in redlining against DHCD’s model document when submitted to DHCD for review.  LIP model documents shall be used with only such modifications as have been approved by DHCD.  
DHCD has adopted the deed rider endorsed by Fannie Mae for use in all LAU homeownership projects.  This form of deed rider must be used.
I.  Project Monitoring and Property Taxation of Units
The premise of the Local Initiative Program is that DHCD and municipalities are working together to create affordable housing.  It is the Department’s expectation that municipalities will work with DHCD to fulfill the obligations outlined in a project’s Regulatory Agreement and property restrictions.  Municipal responsibilities include:

For rental developments, annual monitoring and certification to DHCD that:

· tenants continue to meet income and asset limits; and,
· the project has been maintained and operated in a safe and sanitary condition consistent with the LIP Guidelines and the recorded Regulatory Agreement (if applicable).
For ownership developments:  

· annual monitoring and certification to DHCD that Local Action Units continue to serve as owners’ residences.

· annual certification to DHCD that any Local Action Units that have been resold during the year have been resold in compliance with LIP requirements.
Taxation of Affordable Units: Additional local responsibilities include adherence to the Appellate Tax Board’s 1999 ruling in Truehart et al v. Board of Assessors of the Town of Montague, in which the ATB determined that the restricted, below-market value of a unit is the value of the unit which should be used for real estate tax purposes

IV.  ACCESSORY APARTMENTS
A.  Description

The creation of accessory housing units within existing owner-occupied homes is a way to increase the supply and diversity of housing types.  An accessory unit provides a housing opportunity for those in need of rental housing.  

In order to have accessory apartments added to the Subsidized Housing Inventory, they must receive Local Action Unit (LAU) approval and meet the same basic requirements as other units qualifying for LAU approval:

1. they have resulted from city or town action or approval.

2. they will be rented on a fair and open basis and will be subject to an affirmative fair marketing plan approved by DHCD.

3. their rent shall be affordable to households of appropriate size (number of bedrooms plus one) at or below 80% of area median income.  

4. their long-term affordability shall be secured by deeded use restrictions, approved by DHCD.
B.  Application Process
An application for approval of Accessory Apartments shall be submitted by the municipality in a form specified by DHCD and available on the agency website at www.mass.gov/dhcd.   There is no application fee.  Applications shall include: 

(1)
a letter of support signed by the chief executive officer of the municipality.
(2)
a letter of support signed by the local housing partnership (if any).
(3)
an affirmative fair marketing plan and designation of a Local Project Administrator for all accessory apartments.  The LPA is someone who is responsible for oversight of the units.  This could be a local official, a local housing partnership board member or staff member, the director of an area housing non-profit organization, or another appropriate person meeting DHCD approval.
(4)
a schedule of maximum rent for each accessory apartment.

(5)
a proposed tenant application form and plan for processing of applications.

(6)
a proposed affordable housing restriction for each accessory apartment.

(7)
a plan for annual verification of tenants’ income.  
After DHCD has approved an initial application, a municipality shall submit additional information for each accessory apartment created.  DHCD will approve each accessory apartment that meets all program standards.

C.  Local Action Requirement

To meet the requirement of local action, a municipality shall have enacted a zoning bylaw that allows for the creation of accessory apartments for low or moderate income households.  Units submitted to DHCD will have received zoning approval under the bylaw.  
While the specific features of such bylaws may vary considerably from one municipality to the next, each bylaw shall, at a minimum, allow for the creation of accessory apartments that meet and are consistent with the LAU eligibility standards specified herein.  No mandatory requirements applying to accessory apartments authorized under the bylaw shall conflict with the LIP requirements.  

Examples of bylaw provisions that would prohibit approval under LIP and eligibility for the Subsidized Housing Inventory include:

· Allowing affordable accessory dwelling units to be rented to family members or relatives. 

· Allowing affordable accessory apartments to be leased to households earning more than 80% of area median income.

· A requirement that all accessory dwelling units shall be restricted to residents of the municipality.

· Any provision in conflict with applicable fair housing laws.

Accessory apartment bylaws can allow for units in different forms (i.e., within an existing principal residence or a new addition).  
Municipalities contemplating such a bylaw may submit a draft to the agency for compliance review prior to final local approval.  DHCD, through provision of technical assistance, will review and comment on the draft submission and work with the municipality to make changes and ensure that units will count on the Subsidized Housing Inventory.
D.  Tenant Eligibility
No employee, business associate, or family member of the unit owner or its management company may be selected by the owner for an Accessory Apartment.  Family member is defined as:  a parent, son, daughter, uncle, aunt, niece, nephew, grandparent and/or sibling.  

Income and Asset Limits  

Tenants’ household income shall not exceed 80% of the adjusted household income for actual household size, as determined by HUD.  The calculation of income will include an imputation of 5% of the value of total household assets which be added to a household’s income.  A municipality may set lower limits.  

Certification of income eligibility will be made by the Local Project Administrator (LPA).  The LPA will review documentation (e.g., recent tax returns, pay stubs, affidavits, etc) in order to certify such eligibility.  The LPA may contact DHCD to request technical assistance in reviewing the eligibility of prospective tenants.
Information on an application shall be verified by the Local Project Administrator.  Any post-occupancy change in a household must be reported to the property owner and Local Project Administrator immediately.  
E.  Affirmative Fair Marketing and Tenant Selection

Accessory apartments shall be subject to the same affirmative fair marketing/non-discrimination policies as other LAUs.  There shall be a specific prohibition of discrimination on the basis of race, creed, color, sex, age, disability, marital status, familial status, veterans status, sexual orientation, national origin or any other basis prohibited by law in the renting of units.  

The affirmative fair marketing plan should describe the outreach planned by the Local Project Administrator for media outlets such as newspapers/radio/local access television.  It should list community-based organizations that will receive notice of availability of the affordable units, such as community development corporations, housing authorities, places of worship, and not-for-profit organizations, as well as any local employers.  

Initial advertising for affordable accessory apartments shall be conducted by the Local Project Administrator over a period of at least 60 days.

The plan shall also include the establishment and maintenance of a waiting list of qualified  households applying to rent accessory apartments.  This Ready Renters List may be retained and used to fill vacant units and periodically updated.  Applicants on the list shall have their eligibility reverified at the time a unit is offered to them.  The Ready Renters list shall be supplemented as needed, but at least annually, through ongoing outreach efforts.  The Local Project Administrator shall establish and maintain the Ready Renters List.

Affirmative Fair Marketing 
The affirmative fair marketing plan shall specifically address advertising and outreach to minority households.  The affirmative marketing goal is to achieve a percentage of minority tenancy in affordable accessory apartments that is at least equal to the percentage of minority households in the applicable HUD region.  

While consistency with regional racial minority percentages is a goal as opposed to a minimum requirement, the Local Project Administrator shall collect data annually regarding the number of minority households renting accessory apartments.  DHCD may suspend or revoke the eligibility of units based upon a community’s inadequate efforts and progress relative to this goal. 

Tenant Selection


Step 1.  The owner of an affordable accessory apartment provides written notice of unit availability to Local Project Administrator and requests referral of one or more applicants.


Step 2.  Within 5 business days, the LPA refers the top appropriately-sized household or households on the Ready Renters List to the owner, no more than three at any one time.


Step 3.  The owner shall meet the referred applicant(s) and show the unit.  Referred applicants must be given no fewer than 10 business days to view the unit.  The owner may select any of the referred applicants or may request a new referral of applicants.  Non-selected applicants will return to the top of the Ready Renters List.

Upon request of the Local Project Administrator, the owner shall specify in writing a substantial nondiscriminatory reason for having rejected an applicant.


Step 4.  The owner shall enter into a lease, satisfactory to the Local Project Administrator, with the selected applicant.  

Property Owner Requirements/Acknowledgements
The property owner shall agree in writing that the accessory apartment will be rented to a household whose gross income is 80% or less of the area median income determined by HUD for a household of similar size and shall agree that rents may not exceed those specified in these guidelines.  All utilities shall be included in the rent, or, if utilities are separately metered they may be paid by the tenant and a Section 8 utility allowance shall be deducted from the maximum allowable rent on account of such utility.

Property owners shall agree to execute and the Local Project Administrator shall record an affordable housing restriction for LIP-approved accessory apartment units.  The restriction shall run with the property so as to be binding on and enforceable against any person claiming an interest in the property and will restrict the leasing of the accessory apartment as a rental unit to a person or family of appropriate size whose income is 80% or less of the median income of such a household in the applicable HUD area.  

The Local Project Administrator shall inform participating homeowners of their obligations and responsibilities with respect to the program.  Homeowners shall be given, and acknowledge in writing, their understanding of an information package including but not limited to the following items:

· an overall description of the program, its goals and homeowner responsibilities

· materials about fair housing and anti-discrimination laws

· information as to notification, marketing, and tenant selection requirements 

· information regarding occupancy requirements and use restrictions, including the term of affordability.

F.  Initial Rents

Rents for accessory apartments shall be calculated in the same way as other LIP rental units.  The maximum rent will be equal to 30% of the monthly income in the HUD area of a household equal in size to the number of bedrooms plus one at 80% of the area median income.  The rent for a studio apartment will be calculated based on a household size of one, a one bedroom’s rent will be based on a household size of two, etc.  

LIP affordable rents shall include heat, hot water, cooking fuel, and electric, and where there is no city trash collection, a trash removal allowance.  If the utilities are separately metered, they may be paid by the tenant.  The maximum allowable LIP rent will be reduced to reflect the tenants’ payment of utilities, based on the area’s utility allowance under the federal Section 8 program.   
The Local Project Administrator may secure the amount of the appropriate Section 8 utility allowance from the local/regional housing authority. 
A landlord may not increase the rent without the prior approval of the LPA and DHCD even if the initial rent is lower than the maximum allowable LIP rent.  An increase will be allowed only in proportion to growth in median household income as determined by HUD.

The following chart demonstrates LIP maximum allowable rent calculations for an accessory apartment located in Springfield in 2007:

	Calculation of Maximum Rent

(including all utilities)

	Springfield HMFA
	Household

Size


	80% of AMI
	Monthly Income
	Maximum Rent

(30% of monthly income)



	Studio
	1
	$40,150
	$3,349
	$1,004

	1BR
	2
	$45,900
	$3,825
	$1,148


Lease Provisions
The owner shall enter into a lease with each tenant for a minimum term of one year.  The lease shall provide that the tenant shall not be evicted for any reason other than a substantial violation of a material provision of the lease.  The lease shall be subject to approval by the Local Project Administrator and should include the following:

· Tenant shall give a minimum of 30 days’ notice prior to vacating the unit.

· Tenant shall furnish annual information sufficient to determine and document continued compliance with income eligibility requirements.  

· Tenant shall furnish the names and the number of people in the household and their relationship to one another annually and whenever a change of household occurs.

G.  Use Restrictions
LIP accessory apartment units shall be subject to affordable housing restrictions that require a minimum term of affordability of 15 years for existing/rehabbed units and thirty years for newly constructed units.  DHCD-approved affordable housing restrictions will be executed by a homeowner and recorded by the Local Project Administrator in the registry of deeds/Land Court registry district.  

An Accessory Apartment unit shall be included in the Subsidized Housing Inventory for as long as it is secured by the restrictions and the unit is in compliance with the restrictions and occupied by an eligible household.  If a tenant goes over the income limit during the term of the lease, they should not be evicted, the unit owner shall provide written notification to the LPA and DHCD of the tenant’s new income.  DHCD will review the information and, if appropriate, calculate an increased monthly rent based on 30% of the tenants’ current income and the difference between the new and old rent will be paid by the owner to the municipality.

An Affordable Housing Restriction shall include provision for satisfaction of the requirements in 760 CMR 45.03, as well as the following: (a) the municipality and DHCD shall be holders of the restriction with the right and the obligation to enforce it during the term of affordability; (b) the restriction shall provide for effective monitoring, and enforcement by the Local Project Administrator; (c) the restriction shall provide for selection of eligible tenants of rental units in a fair and reasonable manner as provided herein in compliance with fair housing laws, and such tenants shall be required to occupy the units as their domiciles and principal residences; (d) there shall be a term of no less than 30 years for new construction and of no less than 15 years.
H.  Monitoring

The Local Project Administrator shall monitor LIP-approved Accessory Apartments on an annual basis to verify their continued affordability and compliance with all income and occupancy restrictions contained in the affordable housing restriction.  

By March 15th of each year, the Local Project Administrator shall prepare an annual report (as of December 31 of the preceding year) summarizing the eligibility of tenants in LIP approved accessory apartments and documenting rents being charged.  DHCD may request substantiation by supporting documentation.  The Local Program Administrator must retain annual recertification materials for a minimum of five years.

In addition to rent and income verification, the annual report shall provide information on the number of minority households housed, the number of non-local residents housed, and the composition of the waiting list.

V.  AGE-RESTRICTED HOUSING

●
Age-Restricted Housing (housing for persons 55 and Over) will be reviewed and evaluated as described in these Guidelines.  In addition, such projects must meet the following criteria:

●
For LIP Units, there shall be no occupancy restriction except that one household member must be age 55 or older;

●
Children age 18 or younger cannot be excluded from occupancy of the LIP Units;

●
Developers are encouraged to consider unit designs in which master bedrooms and bathrooms are located on the first floor.

●
The Project Sponsor’s attorney must provide a letter demonstrating that the age-restricted development will be in compliance with state and federal fair housing laws, including M.G.L c. 151B Section 4(6);
●
Determinations of Project Eligibility for comprehensive permits projects may be granted for age-restricted housing only upon a showing of demonstrated need and marketability within the municipality, and solely at the discretion of DHCD.  Such approval may be withheld (i) if age-restricted housing units that have been issued a project eligibility letter or have been approved by the municipality have not yet proceeded to construction or remain unsold, or (ii) if the proposed age-restricted units, in context with other recent housing efforts by the community, are unresponsive to needs for family housing.

A marketing study must be done demonstrating the need for this type of housing in the applicable HUD region, the availability of buyers for both the market and affordable units in the development, the status of similar projects serving the 55 and Over market in the area (e.g. number proposed and/or under construction, rate of vacancy/occupancy, etc).  The study must demonstrate both an understanding of the region’s demographics and particular strategies necessary to attract buyers to both market and affordable units.

●
The LIP requirement that preference be given to appropriately sized households applies to 55 and Over housing.

Income and Assets of Age-Qualified Households

The assets of age-qualified households, that is households in which at least one member of the household is age 55 or older, are treated differently than in other LIP eligible households.  The primary reason for this is that elder households are more likely to already own a home, which they plan to sell in order to move to a smaller one, and are more likely to be living on a fixed income.

The following items apply to 55 and Over households:


Only the occupants of a unit may sign the mortgage.

Older households must meet an income and asset test.  


For tenants and purchasers household income shall not exceed 80% of area median income based on household size as determined by HUD, but lower limits may be set by communities and submitted for DHCD review and approval. 

For rental units, the calculation of income will include an imputation of 5% of the value or total assets which will be added to the household’s income.

For homeownership units, household assets shall not exceed $50,000 in value, provided that in the case of age-restricted homeownership units the purchaser household may additionally own a dwelling (to be sold) in which the purchaser has no more than $200,000 in equity.  The value of assets shall be computed on the basis of  net cash value after deducting reasonable costs that would be incurred in disposing of real property, savings, stocks, bonds, and other forms of capital investment, excluding equity accounts in HUD homeownership programs or state assisted public housing escrow programs.  The value of necessary items of personal property, such as furniture or automobiles, shall be excluded.  


Determination of assets shall be based upon a full and fair present cash value of the asset at the time of application to the program.  If a potential purchaser divests him/herself of an asset for less than full and fair cash value of the asset within two years prior to application, the full and fair cash value of the asset shall be included for purposes of calculating eligibility.

Life Estates

A life estate is an interest in real property which entitles the life tenant to benefit from the property until his or her death.  Usually, the life tenant is entitled to the use of a house for life and may be entitled to sell his or her interest.  This right is of value to the life tenant, but it is rarely sold on an open market.  (Purchasers of real property would typically not be tempted by such an uncertain term of ownership.)


DHCD includes the value of an applicant’s life estate when calculating his or her assets.  DHCD will use the Internal Revenue Service’s latest guidance to determine the value of life estates (see Internal Revenue Service Publication 1457, “’Actuarial Values, Book Aleph,” (7-1999).

Please see Appendix I for more details concerning the determination of income and assets.
VI.  RESALES and REFINANCING
The LIP Deed Rider is the most critical tool for ensuring that a homeownership unit remains affordable over time. When the owner of a LIP unit is ready to sell, the owner must give notice to the community and to DHCD.  The deed rider contains strict timelines and it is imperative that, once notified of a LIP resale, the municipality acts swiftly to locate an income-eligible buyer.  

Each municipality should have a resale plan in place for LIP units.  The municipality community should create and maintain a list of income-eligible potential buyers.  This type of list could be created by compiling a list of lottery applicants for an affordable development who were not chosen as buyers.  This list becomes obsolete 24 months after the prior lottery.  The municipality may then create a new “ready buyer” list through the use of a lottery process and after conducting affirmative fair marketing.  This process must be pre-approved by DHCD.  
DHCD has contracted with the state-wide Massachusetts Non-Profit Housing Association (MNPHA) to coordinate the resales of affordable units on behalf of municipalities that do not have adequate staff or resources.  MNPHA member non-profits maintain “ready buyer” lists of income eligible buyers in their service areas and will advertise the unit, certify the buyer’s income eligibility, and assist the buyer with the mortgage and the loan closing.  Local communities may contact MNPHA to assist them in managing the resales of their affordable LIP units (www.mnpha.org).

Steps for LIP Unit RESALE   

1.
Property Owner Notifies Local Community and DHCD

The property owner shall submit written notice of their intention to sell and a copy of their deed rider to the Monitoring Agent, which will be DHCD and any other entity identified in the Deed Rider as a Monitoring Agent.
The property owner’s written notice should include their name, the property address, a phone number where they can be reached during the day, and the name and phone number of the person responsible for showing and answering questions about the home. 

2.
Maximum Resale Price
After receiving notification, the Monitoring Agent will calculate the Maximum Resale Price which the owner may receive on the sale of the property and will provide written notice to the owner of the Maximum Resale Price.  The Monitoring Agent has 90 days in which to sell the home to an eligible buyer. The Monitoring Agent may extend the 90-day period if the owner fails to cooperate in the resale efforts.

PLEASE NOTE:  Most older LIP deed riders use a discount rate formula to set maximum resale price.  This method multiplies the home’s current appraised value by the discount rate specified in the LIP deed rider.  Many of these LIP deed riders set an alternative maximum resale price at what a low or moderate household can afford.  The current model deed rider uses a maximum resale price multiplier, which ties increases in resale prices to the increases in median income.  

3.
Marketing the Unit

During the 90-day marketing period the Monitoring Agent should offer the unit to its list of potential buyers on its list, in order.  DHCD has contracted with the statewide Massachusetts Nonprofit Housing Association to assist in the marketing of the LIP resale units.  Contact DHCD for the agency in your area. 

DHCD will post information about the unit at:  






www.massdhcd.com/HOP/MainMenu.aspx.  

4.
The New Buyer

The new buyer shall be income eligible under the LIP program and subject to the resale provisions of the recorded deed rider.  The income limit is 80% of the area median household income of a similarly sized household as determined by HUD.  The LIP program requires the buyer to obtain a fixed rate mortgage with no more than 2 points, and an interest rate that is no more than 2% above the current MassHousing interest rate (www.masshousing.com).

When the buyer’s eligibility has been verified, both the seller and the buyer should retain legal counsel and sign a purchase and sales agreement.  Documentation verifying the buyer’s income, assets, and mortgage terms should be mailed or faxed to the Monitoring Agent(s)  (and The closing attorney then contacts DHCD’s paralegal to obtain closing documents.

If an eligible buyer is not located during the 90-day marketing period the Monitoring Agent or municipality may purchase the property.  After an additional 30 days if neither the Monitoring Agent nor the municipality purchases the property,  the home may be sold without regard to the income level of the buyer.   If a LIP unit is conveyed to an ineligible buyer, the price may not exceed the Maximum Resale Price, a LIP deed rider must be executed and recorded, and if more than one ineligible purchaser is found first preference must be given to households earning between 80% and 120% of the area median income adjusted for household size. 

Steps for LIP Unit REFINANCE
1. Property Owner Notifies Local Community and DHCD

The property owner must hire a licensed residential appraiser to perform a full appraisal report for their property. The home should be appraised as a market rate property and the appraisal report should be no older than 120 days past its completion date.
The property owner must submit the appraisal, a copy of their deed rider, and a written request to refinance to the local community and to DHCD.

The property owner’s written request should include their name, property address, a phone number where they can be reached during the day, the amount of the refinance or second mortgage requested,  the name and contact number of the closing attorney and the full name of the lending institution.

The property owner must also submit a copy of the commitment letter from the lender, including the amount of the refinance or second mortgage, the interest rate, points, and term of the loan (i.e. 15-yr, 30-yr).

The proposed new first or second mortgage should meet these guidelines: 

· Have a fixed rate through the full term of the mortgage
· Have a current fair market interest rate - no more than 2 percentage points above the current MassHousing interest rate (www.masshousing.com)
· Have no more than two points 

· For 1st mortgage refinance:  The loan amount cannot exceed 95% of the Maximum Resale Price, as determined by DHCD
· For 2nd mortgage:  The combined amount of the first and second mortgages 

cannot exceed 95% of the Maximum Resale Price, as determined by DHCD

After approval of the refinance request by the local community and DHCD, DHCD will prepare the Consent to Refinance form for the closing attorney. 
Capital Improvements

The value of extraordinary capital improvements will be factored in to a maximum resale price calculation.  Any such improvements must be pre-approved by LIP.  Requests for pre-approval of capital improvements must be made in writing.

Inheritance

A spouse and/or children living in the unit may inherit a LIP unit in the event a LIP unit owner dies.  

Appendix A:  LIP Regulations
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45.04:
 Local Initiative Units
45.05:   Subsidy
45.06:   Guidelines
45.07:   Waivers
45.01:   Purpose,  Effective Date and Applicability.
M.G.L. c. 40B §§ 20 through 23 and DHCD’s regulations in 760 CMR 30.00 et seq and 31.00 et seq provide a process for issuance  of comprehensive permits for the construction of  low or moderate income housing.  Comprehensive permits  may override local requirements and regulations, including zoning provisions, and can be granted by local zoning boards of appeals or the Housing Appeals Committee.  In cities and towns where less than ten percent of total housing units are low or moderate income housing, as defined in the statute and regulations, the denial of a comprehensive permit application by a board of appeals or the imposition of  conditions in a comprehensive permit by a board of appeals may be appealed by an applicant to the Housing Appeals Committee which may itself issue a comprehensive permit if it finds the denial or imposition of conditions to be inconsistent with local needs, as defined in the statute.

In pertinent part G.L. c. 40B defines low and moderate income housing as “any housing subsidized by the federal or state government under any program to assist the construction of low or moderate income housing...”

In April 1989, the Report of the Special [Legislative] Commission Relative to the Implementation of Low or Moderate Income Housing Provisions recommended that additional housing subsidy programs be implemented, including programs providing for subsidies through program services and technical assistance.  Pursuant to this recommendation and the Department’s mandate as the Commonwealth’s principal agency “to provide …open housing opportunity” and “to fund and advance the programs of open and adequate housing for all citizens of the Commonwealth…”  (G.L. c. 23B § 3), the Department established the Local Initiative Program  in which the Commonwealth works  with  municipalities and developers to create Low or Moderate Income housing.  The Commonwealth provides services and technical assistance as a subsidy for creation, maintenance and preservation of this Low and Moderate Income housing.  

760  CMR 45.00 et seq. and the LIP Guidelines contain rules and provide guidance for creation and preservation of this housing.  The regulations and guidelines address affordability and the term of affordability of Low or Moderate Income housing, and establish standards for effective administration, monitoring and enforcement so as to preserve the long-term affordability of housing for eligible Low or Moderate Income households.  

The Local Initiative Program has two components.  The first component involves housing created  under  local zoning without a comprehensive permit; qualifying Low and Moderate Income Housing units under the first component are called “Local Action Units”. The second component involves housing created with a comprehensive permit; qualifying Low and Moderate Income housing units  under the second component are  known as Local Initiative Units.   Developers and municipalities seeking to produce Low or Moderate Income housing in instances where a particular housing development is not buildable under existing zoning use a comprehensive permit to produce Local Initiative Units.  The comprehensive permit process offers planning flexibility for production of well-designed housing affordable to Low and Moderate Income households.  

The 2006 Amendments to 760 CMR 45.00 (replacing prior provisions in their entirety) shall be effective on September 8, 2006, and shall apply to applications filed thereafter.  The provisions of 760 CMR 45.00 as previously in effect shall remain effective with respect to applications filed before September 8, 2006, and with respect to Low or Moderate Income housing units subject to LIP at that time.    

45.02:   Definitions 
The following definitions shall apply to 760 CMR 45.00 et  seq:

Board of Appeals:   the board established by a city or town pursuant to M.G.L. c.40A §14.

Chief Executive Officer:  when used in connection with the operation of municipal governments “chief executive officer” shall include the mayor in a city and the board of selectmen in a town unless some other municipal office is designated to be the chief executive officer under the provisions of a local charter. 

Comprehensive Permit:   a permit for the development of Low or Moderate Income housing issued pursuant to M.G.L. c 40B, §§ 20 through 23 and  applicable  regulations in 760 CMR 30.00 et seq. and 31.00 et seq.

Department:   the Department of Housing and Community Development.

HUD:   the U.S. Department of Housing and Urban Development  
LIP:   the Local Initiative Program
LIP Guidelines:   rules, standards and policies explaining and detailing regulatory provisions   established by the Department  with respect to  the Local Initiative Program, as amended from time to time.

Local Action Project:   a Local Initiative Program housing development permitted without a comprehensive permit.

Local Action Unit:   a unit of Low or Moderate Income Housing which has been developed without a comprehensive permit and which meets the requirements set out in 760 CMR 45.03 and which has been approved as a Local Action Unit by the Department singly or as part of a Local Action Project

Local Housing Partnership:   an active, municipally-appointed advisory group, with responsibility for encouraging Low and Moderate Income housing, which has been recognized as a local housing partnership by the Massachusetts Housing Partnership Fund.

Local Initiative Project:   a Local Initiative Program housing development permitted with a Comprehensive Permit.

Local Initiative Unit:  a unit of Low or Moderate Income Housing which has been developed with a comprehensive permit and which meets the requirements set out in 760 CMR 45.04 and which has been approved as a Local Initiative Unit by the Department as part of a Local Initiative Project. 
Low or Moderate Income:   (alternatively Low and Moderate Income): household income, computed pursuant to  LIP Guidelines, which does not exceed 80% of  median income for a comparably sized household  as determined by HUD for the area in which the household lives.

Low or Moderate Income Housing:   decent, safe and sanitary housing created through and subsidized by LIP or other state or federal housing production program which is restricted  to occupancy by households of Low or Moderate Income. 

Regulatory Agreement:   an agreement, in a form required or approved by the Department, in which a developer agrees to create Low or Moderate Income Housing meeting LIP requirements. A Regulatory Agreement shall include provision for the following:  (a)  a local public or quasi-public entity and the Department shall be holders of a Use Restriction with the right and the obligation to enforce it during the term of affordability;  (b)  the holders of the Use Restriction shall provide for monitoring and enforcement of  the restriction and may do so themselves or enter into a contract for monitoring services with an entity experienced in affordable housing operation although the holders shall retain responsibility for ensuring compliance with the Use Restriction;   (c)  selection of eligible tenants of rental units and of owners of homeownership units shall be made in a fair and reasonable manner in compliance with fair housing and anti-discrimination laws;  (d)  tenants of rental units and owners of homeownership units shall be required to occupy the units as their domiciles and principal residences;  (e)  the term of affordability to Low or Moderate Income households shall be no less than 30 years for newly constructed units and no less than 15 years for rehabilitated units;  (f) in the event of a resale of a Low or Moderate Income homeownership unit the unit shall be resold to a Low or Moderate Income buyer for no more than the maximum permissible resale price and shall continue subject to the Use Restriction; and (g) in the event of a subsequent rental of a Low or Moderate Income rental unit the unit, shall be rented to a Low or Moderate Income tenant for no more than the maximum permissible rent.       

Subsidized Housing Inventory:   the list compiled by the Department containing the count of Low or Moderate Income  housing units by city or town.

Use Restriction:   a  deed restriction or other legal instrument approved by the Department and recorded with the relevant registry of deeds or land court registry district which effectively restricts the  occupancy of a Low and Moderate Income housing unit to households of Low or Moderate Income during the term of affordability.     
45.03:   Local Action Units   The Department shall, upon application by the Chief Executive Officer of a city or town for approval of a Low or Moderate Income housing units as Local Action  Units, shall approve the application if it meets requirements 1-9 below, and any other  requirements specified in the LIP Guidelines.

 1.         Local Action:   The municipality has taken an action or given an approval that contributes to the creation of qualifying of Low or Moderate Income housing units through new construction, building conversion, adaptive re-use, or rehabilitation.  Local action may also be action pursuant to  ordinances or by-laws providing for creation of Low or Moderate Income housing units.

2.         Income Limits:   For tenants of Low or Moderate Income rental units and purchasers of Low or Moderate Income homeownership units household income shall not exceed 80% of area median income for comparably sized households  as determined by HUD, but the Regulatory Agreement and Use Restriction may require that an eligible household must have a lower percentage of area median income. 

3.         Maximum Rent Payment:   Monthly  rents of Low or Moderate Income housing units inclusive of utilities or a utility allowance, shall not exceed 30% of 80% of area median income  for a household in size equal to  the number of bedrooms in the unit plus one.   Except in continuing care retirement communities, on terms as may be provided in the LIP Guidelines, services other than utilities, provided by the landlord shall not be included in the monthly rent, and any contract for such services shall be separate from the lease or rent contract between landlord and tenant.    In any such service contract, all services shall be clearly defined and charges for such services shall be reasonable.   In the event a household receives a state or federal rental subsidy, maximum rent may be as provided in the state or federal housing subsidy program provided that  the tenant share of rent does not exceed the maximum set herein.

4.        Maximum Purchase Price:  Initial purchase prices and resale prices of Low or Moderate Income homeownership units shall be established so that households are not required to make a housing payment  more than 30% of 70% of area median income for a household in size equal to  the number of bedrooms in the unit plus one.  The housing payment shall include debt service, including interest and principal  amortization  on a mortgage (at 30-year fixed-interest rates generally prevailing at the time of initial sale for 95% of the purchase price), real estate taxes, insurance, and condominium or homeowners fees , including any  entrance fee.

5.
Asset Limits:   The LIP Guidelines may  specify maximum asset limits for eligible households.  

6.         Use Restriction:   There shall be a recorded Use Restriction.  For homeownership units the model deed rider specified in the LIP Guidelines shall be used as the Use Restriction.    

 7.         Reporting:   There shall be an annual determination that:  (1)  Low or Moderate Income rental units are rented to eligible households of Low or Moderate Income  at rents not exceeding the maximum permissible rents;  and (2) Low or Moderate Income homeownership units are occupied by the owner;  and (3) sales and resales of Low or Moderate Income  homeownership units are at prices not exceeding the maximum permissible prices to eligible households of Low or Moderate Income.  The determination shall be made as provided in the Regulatory Agreement or in the absence of such provision as specified by the Department in the LIP Guidelines. .  

8.         Affirmative Fair Marketing:   Low or Moderate Income housing units subsidized pursuant to the Local Initiative Program shall be subject to an affirmative fair  marketing plan approved by the Department.  Marketing  shall  effectively outreach protected groups under-represented in the municipality. There shall be a specific prohibition of discrimination on the basis of race, creed, color, sex, age, disability,  familial  status, sexual orientation, national origin or any other legally protected category  in the leasing or sale of housing.  

9.
Occupancy of Units:   Tenants of Low or Moderate Income rental units and owners of Low or Moderate Income homeownership units shall be required to occupy the units  as their domiciles and principal residences

45.04:   Local Initiative Units 

The Department shall, upon application by the Chief Executive Officer  of a city or town for approval of Local Initiative Project to be developed pursuant to a comprehensive permit, approve the application if the proposed development meets requirements 1-8 below, and any other requirements specified in the LIP Guidelines provided that the Department shall have first made a Determination of Project Eligibility pursuant to 760 CMR 31.01 and the LIP Guidelines. 
1.         Income Limits:   For tenants of Low or Moderate Income rental units and purchasers of Low or Moderate Income homeownership units household income shall not exceed 80% of area median income for comparably sized households  as determined by HUD, but the Regulatory Agreement and Use Restriction may require that an eligible household must have a lower percentage of area median income.   

2.         Maximum Rent Payment:   Monthly  rent for a Low or Moderate Income  rental unit inclusive of utilities or a utility allowance, shall not exceed 30% of 80% of area median income for a household in size equal to  the number of bedrooms in the unit plus one. Except in continuing care retirement communities, on terms as may be provided in the LIP Guidelines,  services  other than utilities, provided by the landlord shall not be included in the monthly rent, and any contract for any such service shall be separate from the lease or rent contract between landlord and tenant.  In any service contract services shall be clearly defined and charges for such services shall be reasonable.    In the event a household  receives a state or federal  rental subsidy, maximum rent may be as provided in the state or federal  subsidy program provided that  the tenant share of rent does not exceed the maximum set herein. 

3.         Maximum Purchase Price:  Initial purchase prices and resale prices of Low or Moderate Income homeownership units shall be established so that households are not required to make a housing payment  more than 30% of 70% of area median income for a household in size equal to  the number of bedrooms in the unit plus one.  The housing payment shall include debt service,  including interest and principal amortization on a mortgage (at 30-year fixed-interest rates generally prevailing at the time of initial sale for 95% of the purchase price), real estate taxes, insurance, and condominium or homeowners fees , including any  entrance fee.

4.
Asset Limits:   The LIP Guidelines may  specify maximum asset limits for eligible households.
5.         Use Restriction:   There shall be a recorded Use Restriction.  For homeownership units the model deed rider specified in the LIP Guidelines shall be used as the Use Restriction.  

 6.         Reporting:   There shall be an annual determination that :    (1)  Low or Moderate Income rental units are rented to eligible  households of Low or Moderate Income  at rents not exceeding the maximum permissible rents;  and (2) Low or Moderate Income  homeownership units are occupied by the owner; and (3) sales and resales prices of Low or Moderate Income  homeownership units are at prices not exceeding the maximum permissible prices to eligible households of Low or Moderate Income.  The determination shall be made  as provided  in the Regulatory Agreement, or in the absence of such provision as specified by the Department in the LIP Guidelines.

7.         Affirmative Fair Marketing:   Low or Moderate Income housing units subsidized pursuant to the Local Initiative Program shall be subject to  an affirmative fair marketing plan approved by the Department. Marketing shall effectively outreach protected groups under-represented in the municipality.  There shall be a specific prohibition of discrimination on the basis of race, creed, color, sex, age, disability, familial status, sexual orientation, national origin or any other legally protected category  in the leasing or sale of housing.  

8.
Occupancy of Units:   Tenants of Low or Moderate Income rental units and owners of Low or Moderate Income homeownership units shall be required to occupy the  units as their domiciles and principal residences.

9. 
Profit Limitations:  The following profit limitations shall be applicable to all Local Initiative Projects and shall be made a specific provision in all Regulatory Agreements:
(a)
Rental Projects    For rental housing, developers’ fees, overhead, profits, dividends and any other distributions to developers, development consultants, partners or legal or beneficial owners shall be subject to limitations as follows:

1. Distributions from Capital Sources:   Payment of fees and profits will be limited to no more than ten percent of total development costs.  Total development costs shall not include any such fees, overhead, profits dividends and other distributions and any working capital or reserves for property operations and maintenance.  Qualifying inclusions in and exclusions from total development costs may be specified in the Regulatory Agreement, or in the absence of such specification, in the Guidelines.

2. Distributions from Operations:   Commencing upon the development’s initial occupancy distributions shall not exceed ten percent of the owner’s equity in the project annually.   The owner’s equity shall be determined in the manner specified in the Regulatory Agreement or, in the absence of such specification, in the Guidelines.

(b)
Homeownership Projects:
For homeownership housing, profit to the project developers, sponsors, partners, shareholders, owners, and other entities with an ownership 
interest, shall be limited to twenty percent of total development costs.  The procedure for determining total development costs shall be specified in the Regulatory Agreement or, in the absence of such specification, in the Guidelines.

10.
Cost Certification:   Costs of development shall be established by the developer or project owner in a detailed financial statement of all material costs of the project prepared by a certified public accountant and submitted to the Department within six (6) months of substantial completion of the project.  Such financial statement shall be subject to verification by the Department.  Failure to submit a financial statement reliably setting out all such costs shall be a material default and shall disqualify the developer and project owner and their principals from further participation in any state-sponsored affordable housing programs. The Regulatory Agreement may require that the developer or owner post a bond or make other appropriate financial commitment so as to guarantee that the requisite financial statement is timely submitted.

45.05:  Subsidy
The Local Initiative Program is a housing subsidy program.  Subsidy is not provided through direct cash payments to program participants but is provided through provision of a wide variety of services and technical assistance by the Department without charge to applicants, municipalities, developers, and housing managers as well as tenants of Low or Moderate Income rental  units and owners of Low or Moderate Income homeownership  units.  The Department provides subsidy to all Local Action Units and Local Initiative Units.  The Department provides assistance to municipalities and developers in determining site suitability and in the design of the housing development in a variety of ways.    The Department works with and gives advice to developers and municipalities in drafting and reviewing regulatory agreements and in the preparation of other necessary documents.  The Department as a monitoring entity, monitors and approves sales, resales and refinances of homeownership units.  The Department takes appropriate enforcement measures and offers legal support and other advice when necessary during the term of affordability.  The Department also takes measures to ensure  compliance by tenants, homeowners, municipalities, developers, managers and other parties with the terms of Regulatory Agreements and Use Restrictions.  The Department maintains appropriate staffing to deliver such services and the other  services  and technical assistance involved.  

45.06:   Guidelines
The Department shall issue LIP Guidelines which may be amended from time to time which  shall explain  in and detail the requirements of the Local Initiative Program set out in 760 CMR 45.00 et seq.  Provisions may include, but need not be limited to, standards, application process, compliance, administration, monitoring and enforcement.

45.07:   Waivers
The Director of the Department may waive, in writing, any provision of 760 CMR 45.00 when exceptional circumstances exist and strict compliance would not be in the public interest and would be inconsistent with the purposes of the Local Initiative Program.

Regulatory Authority:  G.L. c. 23B     

Appendix B:
HUD Statistical Area Designations And Income Limits
Metropolitan Areas:

Barnstable MSA

Boston-Cambridge-Quincy (BCQ) MSA
Pittsfield MSA
Providence-New Bedford-Fall River (PNBFR) MSA
Springfield MSA
Worcester MSA
Dukes County

Nantucket County

Non-Metropolitan Counties


Dukes County


Nantucket County

Alphabetical Listing by Community

Abington
BCQ MSA, Brockton HMFA

Acton
BCQ MSA, BCQ HMFA

Acushnet
Providence-New Bedford-Fall River MSA, New Bedford HMFA

Adams
Pittsfield MSA, Pittsfield HMFA

Agawam
Springfield MSA, Springfield HMFA

Alford
Pittsfield MSA, Berkshire County HMFA

Amesbury
BCQ MSA/BCQ HMFA

Amherst
Springfield MSA, Springfield HMFA

Andover
BCQ MSA, Lawrence HMFA

Aquinnah
Dukes County

Arlington
BCQ MSA, BCQ HMFA

Ashburnham
Worcester MSA, Fitchburg-Leominster HMFA

Ashby
BCQ MSA, BCQ HMFA

Ashfield
Springfield MSA, Franklin County HMFA

Ashland
BCQ MSA, BCQ HMFA

Athol
Worcester MSA, Western Worcester County HMFA

Attleboro
PNBFR MSA, Providence-Fall River HMFA

Auburn
Worcester MSA, Worcester HMFA

Avon
BCQ MSA, Brockton HMFA

Ayer
BCQ MSA, BCQ HMFA

Barnstable
Barnstable MSA

Barre
Worcester MSA, Worcester HMFA

Becket
Pittsfield MSA, Berkshire County HMFA

Bedford
BCQ MSA, BCQ HMFA

Belchertown
Springfield MSA, Springfield HMFA

Bellingham
BCQ MSA, BCQ HMFA

Belmont
BCQ MSA, BCQ HMFA

Berkley
PNBFR MSA, Taunton-Mansfield-Norton HMFA

Berlin
Worcester MSA, Eastern Worcester County HMFA

Bernardston
Springfield MSA, Franklin County HMFA

Beverly
BCQ MSA, BCQ HMFA

Billerica
Boston MSA, Lowell HMFA

Blackstone
Worcester MSA, Eastern Worcester County HMFA

Blandford
Springfield MSA, Springfield HMFA

Bolton
Worcester MSA, Eastern Worcester County HMFA

Boston
BCQ MSA, BCQ HMFA

Bourne
Barnstable MSA

Boxborough
BCQ MSA, BCQ HMFA

Boxford
BCQ MSA, Lawrence HMFA

Boylston
Worcester MSA, Worcester HMFA

Braintree
BCQ MSA, BCQ HMFA

Brewster
Barnstable MSA

Bridgewater
BCQ MSA, Brockton HMFA

Brimfield
Springfield MSA, Springfield HMFA

Brockton
BCQ MSA, Brockton HMFA

Brookfield
Worcester MSA, Worcester HMFA

Brookline
BCQ MSA, BCQ HMFA

Buckland
Springfield MSA, Franklin County HMFA

Burlington
BCQ MSA, BCQ HMFA

Cambridge
BCQ MSA, BCQ HMFA

Canton
BCQ MSA, BCQ HMFA

Carlisle
BCQ MSA, BCQ HMFA

Carver
BCQ MSA, BCQ HMFA

Charlemont
Springfield MSA, Franklin County HMFA

Charlton
Worcester MSA, Worcester HMFA

Chatham
Barnstable MSA

Chelmsford
BCQ MSA, Lowell HMFA

Chelsea
BCQ MSA, BCQ HMFA

Cheshire
Pittsfield MSA, Pittsfield HMFA

Chester
Springfield MSA, Springfield HMFA

Chesterfield
Springfield MSA, Springfield HMFA

Chicopee
Springfield MSA, Springfield HMFA

Chilmark
Dukes County

Clarksburg
Pittsfield MSA, Berkshire County HMFA

Clinton
Worcester MSA, Worcester HMFA

Cohasset
BCQ MSA, BCQ HMFA

Colrain
Springfield MSA, Franklin County HMFA

Concord
BCQ MSA, BCQ HMFA

Conway
Springfield MSA, Franklin County HMFA

Cummington
Springfield MSA, Springfield HMFA

Dalton
Pittsfield MSA, Pittsfield HMFA

Danvers
BCQ MSA, BCQ HMFA

Dartmouth
PNBFR MSA, New Bedford HMFA

Dedham
BCQ MSA, BCQ HMFA

Deerfield
Springfield MSA, Franklin County HMFA

Dennis
Barnstable MSA

Dighton
PNBFR MSA, Taunton-Mansfield-Norton HMFA

Douglas
Worcester MSA, Worcester HMFA

Dover
BCQ MSA, BCQ HMFA

Dracut
BCQ MSA, Lowell HMFA

Dudley
Worcester MSA, Worcester HMFA

Dunstable
BCQ MSA, Lowell HMFA

Duxbury
BCQ MSA, BCQ HMFA

East Bridgewater
Boston MSA, Brockton HMFA

East Brookfield
Worcester MSA, Worcester HMFA

East Longmeadow
Springfield MSA, Springfield HMFA

Eastham
Barnstable MSA

Easthampton
Springfield MSA, Springfield HMFA

Easton
PNBFR MSA, Easton-Raynham HMFA

Edgartown
Dukes County

Egremont
Pittsfield MSA, Berkshire County HMFA

Erving
Springfield MSA, Franklin County HMFA

Essex
BCQ MSA, BCQ HMFA

Everett
BCQ MSA, BCQ HMFA
Fairhaven
PNBFR MSA, New Bedford HMFA

Fall River
PNBFR MSA, Providence-Fall River HMFA

Falmouth
Barnstable MSA

Fitchburg
Worcester MSA, Fitchburg-Leominster HMFA

Florida
Pittsfield MSA, Berkshire County HMFA

Foxborough
BCQ MSA, BCQ HMFA

Framingham
BCQ MSA, BCQ HMFA

Franklin
BCQ MSA, BCQ HMFA

Freetown
PNBFR MSA, New Bedford HMFA

Gardner
Worcester MSA, Fitchburg-Leominster HMFA

Georgetown
BCQ MSA, Lawrence HMFA

Gill
Springfield MSA, Franklin County HMFA

Gloucester
BCQ MSA, BCQ HMFA

Goshen
Springfield MSA, Springfield HMFA

Gosnold
Dukes County

Grafton
Worcester MSA, Worcester HMFA

Granby
Springfield MSA, Springfield HMFA

Granville
Springfield MSA, Springfield HMFA

Great Barrington
Pittsfield MSA, Berkshire County HMFA

Greenfield
Springfield MSA, Franklin County HMFA

Groton
BCQ MSA, Lowell HMFA

Groveland
BCQ MSA, Lawrence HMFA

Hadley
Springfield MSA, Springfield HMFA

Halifax
BCQ MSA, Brockton HMFA

Hamilton
BCQ MSA, BCQ HMFA

Hampden
Springfield MSA, Springfield HMFA

Hancock
Pittsfield MSA, Berkshire County HMFA

Hanover
BCQ MSA, BCQ HMFA

Hanson
BCQ MSA, Brockton HMFA

Hardwick
Worcester MSA, Western Worcester County HMFA

Harvard
Worcester MSA, Eastern Worcester County HMFA

Harwich
Barnstable MSA

Hatfield
Springfield MSA, Springfield HMFA

Haverhill
BCQ MSA, Lawrence HMFA

Hawley
Springfield MSA, Franklin County HMFA

Heath
Springfield MSA, Franklin County HMFA

Hingham
BCQ MSA, BCQ HMFA

Hinsdale
Pittsfield MSA, Pittsfield HMFA

Holbrook
BCQ MSA, BCQ HMFA

Holden
Worcester MSA, Worcester HMFA

Holland
Springfield MSA, Springfield HMFA

Holliston
BCQ MSA, BCQ HMFA

Holyoke
Springfield MSA, Springfield HMFA

Hopedale
Worcester MSA, Eastern Worcester County HMFA

Hopkinton
BCQ MSA, BCQ HMFA

Hubbardston
Worcester MSA, Western Worcester County HMFA

Hudson
BCQ MSA, BCQ HMFA

Hull
BCQ MSA, BCQ HMFA

Huntington
Springfield MSA, Springfield HMFA

Ipswich
BCQ MSA, BCQ HMFA

Kingston
BCQ MSA, BCQ HMFA

Lakeville
BCQ MSA, Brockton HMFA

Lancaster
Worcester MSA, Eastern Worcester County HMFA

Lanesborough
Pittsfield MSA, Pittsfield HMFA

Lawrence
BCQ MSA, Lawrence HMFA

Lee
Pittsfield MSA, Pittsfield HMFA

Leicester
Worcester MSA, Worcester HMFA

Lenox
Pittsfield MSA, Pittsfield HMFA

Leominster
Worcester MSA, Fitchburg-Leominster HMFA

Leverett
Springfield MSA, Franklin County HMFA

Lexington
BCQ MSA, BCQ HMFA

Leyden
Springfield MSA, Franklin County HMFA

Lincoln
BCQ MSA, BCQ HMFA

Littleton
BCQ MSA, BCQ HMFA

Longmeadow
Springfield MSA, Springfield HMFA

Lowell
BCQ MSA, Lowell HMFA

Ludlow
Springfield MSA, Springfield HMFA

Lunenburg
Worcester MSA, Fitchburg-Leominster HMFA

Lynn
BCQ MSA, BCQ HMFA

Lynnfield
BCQ MSA, BCQ HMFA

Malden
BCQ MSA, BCQ HMFA

Manchester-by-the-Sea
BCQ MSA, BCQ HMFA

Mansfield
PNBFR MSA, Taunton-Mansfield-Norton HMFA

Marblehead
BCQ MSA, BCQ HMFA

Marion
BCQ MSA, Brockton HMFA

Marlborough
BCQ MSA, BCQ HMFA

Marshfield
BCQ MSA, BCQ HMFA

Mashpee
Barnstable MSA

Mattapoisett
BCQ MSA, Brockton HMFA

Maynard
BCQ MSA, BCQ HMFA

Medfield
BCQ MSA, BCQ HMFA

Medford
BCQ MSA, BCQ HMFA

Medway
BCQ MSA, BCQ HMFA

Melrose
BCQ MSA, BCQ HMFA

Mendon
Worcester MSA, Eastern Worcester County HMFA

Merrimac
BCQ MSA, Lawrence HMFA

Methuen
BCQ MSA, Lawrence HMFA

Middleborough
BCQ MSA, Brockton HMFA

Middlefield
Springfield MSA, Springfield HMFA

Middleton
BCQ MSA, BCQ HMFA

Milford
Worcester MSA, Eastern Worcester County HMFA

Millbury
Worcester MSA, Worcester HMFA

Millis
BCQ MSA, BCQ HMFA

Millville
Worcester MSA, Eastern Worcester County HMFA

Milton
BCQ MSA, BCQ HMFA

Monroe
Springfield MSA, Franklin County HMFA

Monson
Springfield MSA, Springfield HMFA

Montague
Springfield MSA, Franklin County HMFA

Monterey
Pittsfield MSA, Berkshire County HMFA

Montgomery
Springfield MSA, Springfield HMFA

Mount Washington
Pittsfield MSA, Berkshire County HMFA

Nahant
BCQ MSA, BCQ HMFA

Nantucket
Nantucket County

Natick
BCQ MSA, BCQ HMFA

Needham
BCQ MSA, BCQ HMFA

New Ashford
Pittsfield MSA, Berkshire County HMFA

New Bedford
PNBFR MSA, New Bedford HMFA

New Braintree
Worcester MSA, Western Worcester County HMFA

New Marlborough
Pittsfield MSA, Berkshire County HMFA

New Salem
Springfield MSA, Franklin County HMFA

Newbury
BCQ MSA, BCQ HMFA

Newburyport
BCQ MSA, BCQ HMFA

Newton
BCQ MSA, BCQ HMFA

Norfolk
BCQ MSA, BCQ HMFA

North Adams
Pittsfield MSA, Berkshire County HMFA

North Andover
BCQ MSA, Lawrence HMFA

North Attleborough
PNBFR MSA, Providence-Fall River HMFA

North Brookfield
Worcester MSA, Worcester HMFA

North Reading
BCQ MSA, BCQ HMFA

Northampton
Springfield MSA, Springfield HMFA

Northborough
Worcester MSA, Worcester HMFA

Northbridge
Worcester MSA, Worcester HMFA

Northfield
Springfield MSA, Franklin County HMFA

Norton
PNBFR MSA, Taunton-Mansfield-Norton HMFA

Norwell
BCQ MSA, BCQ HMFA

Norwood
BCQ MSA, BCQ HMFA

Oak Bluffs
Dukes County

Oakham
Worcester MSA, Worcester HMFA

Orange
Springfield MSA, Franklin County HMFA

Orleans
Barnstable MSA

Otis
Pittsfield MSA, Berkshire County HMFA

Oxford
Worcester MSA, Worcester HMFA

Palmer
Springfield MSA, Springfield HMFA

Paxton
Worcester MSA, Worcester HMFA

Peabody
BCQ MSA, BCQ HMFA

Pelham
Springfield MSA, Springfield HMFA

Pembroke
BCQ MSA, BCQ HMFA

Pepperell
BCQ MSA, Lowell HMFA

Peru
Pittsfield MSA, Berkshire County HMFA

Petersham
Worcester MSA, Western Worcester County HMFA

Phillipston
Worcester MSA, Western Worcester County HMFA

Pittsfield
Pittsfield MSA, Pittsfield HMFA

Plainfield
Springfield MSA, Springfield HMFA

Plainville
BCQ MSA, BCQ HMFA

Plymouth
BCQ MSA, BCQ HMFA

Plympton
BCQ MSA, Brockton HMFA

Princeton
Worcester MSA, Worcester HMFA

Provincetown
Barnstable MSA

Quincy
BCQ MSA, BCQ HMFA

Randolph
BCQ MSA, BCQ HMFA

Raynham
PNBFR MSA, Easton-Raynham HMFA

Reading
BCQ MSA, BCQ HMFA

Rehoboth
PNBFR MSA, Providence-Fall River HMFA

Revere
BCQ MSA, BCQ HMFA

Richmond
Pittsfield MSA, Pittsfield HMFA

Rochester
BCQ MSA, Brockton HMFA

Rockland
BCQ MSA, BCQ HMFA

Rockport
BCQ MSA, BCQ HMFA

Rowe
Springfield MSA, Franklin County HMFA

Rowley
BCQ MSA, BCQ HMFA

Royalston
Worcester MSA, Western Worcester County HMFA

Russell
Springfield MSA, Springfield HMFA

Rutland
Worcester MSA, Worcester HMFA

Salem
BCQ MSA, BCQ HMFA

Salisbury
BCQ MSA, BCQ HMFA

Sandisfield
Pittsfield MSA, Berkshire County HMFA

Sandwich
Barnstable MSA

Saugus
BCQ MSA, BCQ HMFA

Savoy
Pittsfield MSA, Berkshire County HMFA

Scituate
BCQ MSA, BCQ HMFA

Seekonk
PNBFR MSA, Providence-Fall River HMFA

Sharon
BCQ MSA, BCQ HMFA

Sheffield
Pittsfield MSA, Berkshire County HMFA

Shelburne
Springfield MSA, Franklin County HMFA

Sherborn
BCQ MSA, BCQ HMFA

Shirley
BCQ MSA, BCQ HMFA

Shrewsbury
Worcester MSA, Worcester HMFA

Shutesbury
Springfield MSA, Franklin County HMFA

Somerset
PNBFR MSA, Providence-Fall River HMFA

Somerville
BCQ MSA, BCQ HMFA

South Hadley
Springfield MSA, Springfield HMFA

Southampton
Springfield MSA, Springfield HMFA

Southborough
Worcester MSA, Eastern Worcester County HMFA

Southbridge
Worcester MSA, Worcester HMFA

Southwick
Springfield MSA, Springfield HMFA

Spencer
Worcester MSA, Worcester HMFA

Springfield
Springfield MSA, Springfield HMFA

Sterling
Worcester MSA, Worcester HMFA

Stockbridge
Pittsfield MSA, Pittsfield HMFA

Stoneham
BCQ MSA, BCQ HMFA

Stoughton
BCQ MSA, BCQ HMFA

Stow
BCQ MSA, BCQ HMFA

Sturbridge
Worcester MSA, Worcester HMFA

Sudbury
BCQ MSA, BCQ HMFA

Sunderland
Springfield MSA, Springfield HMFA

Sutton
Worcester MSA, Worcester HMFA

Swampscott
BCQ MSA, BCQ HMFA

Swansea
PNBFR MSA, Providence-fall River HMFA

Taunton
PNBFR MSA, Taunton-Mansfield-Norton HMFA

Templeton
Worcester MSA, Fitchburg-Leominster HMFA

Tewksbury
BCQ MSA, Lowell HMFA

Tisbury
Dukes County

Tolland
Springfield MSA, Springfield HMFA

Topsfield
BCQ MSA, BCQ HMFA

Townsend
BCQ MSA, BCQ HMFA

Truro
Barnstable MSA

Tyngsborough
BCQ MSA, Lowell HMFA

Tyringham
Pittsfield MSA, Berkshire County HMFA

Upton
Worcester MSA, Eastern Worcester County HMFA

Uxbridge
Worcester MSA, Worcester HMFA

Wakefield
BCQ MSA, BCQ HMFA

Wales
Springfield MSA, Springfield HMFA

Walpole
BCQ MSA, BCQ HMFA

Waltham
BCQ MSA, BCQ HMFA

Ware
Springfield MSA, Springfield HMFA

Wareham
BCQ MSA, BCQ HMFA

Warren
Worcester MSA, Western Worcester County HMFA

Warwick
Springfield MSA, Franklin County HMFA

Washington
Pittsfield MSA, Berkshire County HMFA

Watertown
BCQ MSA, BCQ HMFA

Wayland
BCQ MSA, BCQ HMFA

Webster
Worcester MSA, Worcester HMFA

Wellesley
BCQ MSA, BCQ HMFA

Wellfleet
Barnstable MSA

Wendell
Springfield MSA, Franklin County HMFA

Wenham
BCQ MSA, BCQ HMFA

West Boylston
Worcester MSA, Worcester HMFA

West Bridgewater
BCQ MSA, Brockton HMFA

West Brookfield
Worcester MSA, Worcester HMFA

West Newbury
BCQ MSA, Lawrence HMFA

West Springfield
Springfield MSA, Springfield HMFA

West Stockbridge
Pittsfield MSA, Berkshire County HMFA

West Tisbury
Dukes County

Westborough
Worcester MSA, Worcester HMFA

Westfield
Springfield MSA, Springfield HMFA

Westford
BCQ MSA, Lowell HMFA

Westhampton
Springfield MSA, Springfield HMFA

Westminster
Worcester MSA, Fitchburg-Leominster HMFA

Weston
BCQ MSA, BCQ HMFA

Westport
PNBFR MSA, Providence-Fall River HMFA

Westwood
BCQ MSA, BCQ HMFA

Weymouth
BCQ MSA, BCQ HMFA

Whately
Springfield MSA, Franklin County HMFA

Whitman
BCQ MSA, Brockton HMFA

Wilbraham
Springfield MSA, Springfield HMFA

Williamsburg
Springfield MSA, Springfield HMFA

Williamstown
Pittsfield MSA, Berkshire County HMFA

Wilmington
BCQ MSA, BCQ HMFA

Winchendon
Worcester MSA, Fitchburg-Leominster HMFA

Winchester
BCQ MSA, BCQ HMFA

Windsor
Pittsfield MSA, Berkshire County HMFA

Winthrop
BCQ MSA, BCQ HMFA

Woburn
BCQ MSA, BCQ HMFA

Worcester
Worcester MSA, Worcester HMFA

Worthington
Springfield MSA, Springfield HMFA

Wrentham
BCQ MSA, BCQ HMFA

Yarmouth 
Barnstable MSA

INCOME LIMITS – effective March 20, 2007
	Metropolitan area
	1 Person


	2 Person
	3 Person
	4 Person
	5 Person
	6 Person
	7 Person

	
	
	
	
	
	
	
	

	Barnstable Town MSA
(median $66,800)
	
	
	
	
	
	

	80% limit
	$ 40,150
	$ 45,900
	$ 51,600
	$ 57,350
	$ 61,950
	$ 66,550
	$ 71,100

	70% limit
	$ 35,131
	$ 40,163
	$ 45,150
	$ 50,181
	$ 54,206
	$ 58,231
	$ 62,213

	
	
	
	
	
	
	
	

	Boston-Cambridge-Quincy MSA
	
	
	
	
	
	

	Boston-Cambridge-Quincy HMFA 
(median $84,100)
	
	
	
	
	
	
	

	80% limit
	$ 46,300
	$52,950
	$ 59,550
	$ 66,150
	$ 71,450
	$ 76,750
	$ 82,050

	70% limit
	$ 40,513
	$ 46,331
	$ 52,106
	$ 57,881
	$ 62,519
	$ 67,156
	$ 71,794

	
	
	
	
	
	
	
	

	Brockton HMFA

(median $73,600)
	
	
	
	
	
	
	

	80% limit
	$ 41,250
	$ 47,150
	$ 53,050
	$ 58,950
	$ 63,650
	$68,400
	$ 73,100

	70% limit
	$ 36,094
	$ 41,256
	$ 46,419
	$ 51,581
	$ 55,694
	$ 59,850
	$ 63,963

	
	
	
	
	
	
	
	

	Lawrence HMFA (median $$78,200)
	
	
	
	
	
	
	

	80% limit
	$ 41,700
	$ 47,700
	$ 53,650
	$ 59,600
	$ 64,350
	$ 69,150
	$ 73,900

	70% limit
	$ 36,488
	$ 41,738
	$ 46,944
	$ 52,150
	$ 56,306
	$ 60,506
	$ 64,663

	
	
	
	
	
	
	
	

	Lowell HMFA 

(median $81,600)
	
	
	
	
	
	
	

	80% limit
	$ 41,700
	$ 47,700
	$ 53,650
	$ 59,600
	$ 64,350
	$ 69,150
	$ 73,900

	70% limit
	$ 36,488
	$ 41,738
	$ 46,944
	$ 52,150
	$ 56,306
	$ 60,506
	$ 64,663

	
	
	
	
	
	
	
	

	Pittsfield MSA
	
	
	
	
	
	
	

	Berkshire County HMFA

(median $61,900)
	
	
	
	
	
	
	

	80% limit
	$ 40,150
	$ 45,900
	$ 51,600
	$ 57,350
	$ 61,950
	$ 66,550
	$ 71,100

	70% limit
	$ 35,131
	$ 40,163
	$ 45,150
	$ 50,181
	$ 54,206
	$ 58,231
	$ 62,213

	
	
	
	
	
	
	
	

	Pittsfield HMFA 

(median $61,200)
	
	
	
	
	
	
	

	80% limit
	$ 40,150
	$ 45,900
	$ 51,600
	$ 57,350
	$ 61,950
	$ 66,550
	$ 71,100

	70% limit
	$ 35,131
	$ 40,163
	$ 45,150
	$ 50,181
	$ 54,206
	$ 58,231
	$ 62,213

	
	
	
	
	
	
	
	

	Providence-New Bedford-Fall River MSA
	
	
	
	

	Easton-Raynham HMFA

(median $93,600)
	
	
	
	
	
	
	

	80% limit
	$ 44,050
	$ 50,300
	$ 56,600
	$ 62,900
	$ 67,950
	$ 72,950
	$ 78,000

	70% limit
	$ 38,544
	$ 44,013
	$ 49,525
	$ 55,038
	$ 59,456
	$ 63,831
	$ 68,250

	
	
	
	
	
	
	
	

	New Bedford HMFA

(median $55,200)
	
	
	
	
	
	
	

	80% limit
	$ 41,000
	$ 46,850
	$ 52,700
	$ 58,550
	$ 63,250
	$ 67,900
	$ 72,600

	70% limit
	$ 35,875
	$  40,994
	$ 46,113
	$ 51,231
	$ 55,344
	$ 59,413
	$ 63,525

	
	
	
	
	
	
	
	

	Providence-Fall River 

HMFA 

(median $64,000)
	
	
	
	
	
	
	

	80% limit
	$ 41,000
	$ 46,850
	$ 52,700
	$ 58,550
	$ 63,250
	$ 67,900
	$ 72,600

	70% limit
	$ 35,875
	$  40,994
	$ 46,113
	$ 51,231
	$ 55,344
	$ 59,413
	$ 63,525


	Metropolitan area
	1 Person


	2 Person
	3 Person
	4 Person
	5 Person
	6 Person
	7 Person

	
	
	
	
	
	
	
	

	Taunton-Mansfield-

Norton HMFA 

(median $76,200)
	
	
	
	
	
	
	

	80% limit
	$ 46,300
	$52,950
	$ 59,550
	$ 66,150
	$ 71,450
	$ 76,750
	$ 82,050

	70% limit
	$ 40,513
	$ 46,331
	$ 52,106
	$ 57,881
	$ 62,519
	$ 67,156
	$ 71,794

	
	
	
	
	
	
	
	

	Springfield MSA
	
	
	
	
	
	
	

	Franklin County (part) HMFA
(median $62,100)
	
	
	
	
	
	
	

	80% limit
	$ 40,150
	$ 45,900
	$ 51,600
	$ 57,350
	$ 61,950
	$ 66,550
	$ 71,100

	70% limit
	$ 35,131
	$ 40,163
	$ 45,150
	$ 50,181
	$ 54,206
	$ 58,231
	$ 62,213

	
	
	
	
	
	
	
	

	Springfield HMFA
(median $62,900)
	
	
	
	
	
	
	

	80% limit
	$ 40,150
	$ 45,900
	$ 51,600
	$ 57,350
	$ 61,950
	$ 66,550
	$ 71,100

	70% limit
	$ 35,131
	$ 40,163
	$ 45,150
	$ 50,181
	$ 54,206
	$ 58,231
	$ 62,213

	
	
	
	
	
	
	
	

	Worcester MSA
	
	
	
	
	
	
	

	Eastern Worcester County HMFA

(median $91,600)
	
	
	
	
	
	
	

	80% limit
	$ 46,300
	$52,950
	$ 59,550
	$ 66,150
	$ 71,450
	$ 76,750
	$ 82,050

	70% limit
	$ 40,513
	$ 46,331
	$ 52,106
	$ 57,881
	$ 62,519
	$ 67,156
	$ 71,794

	
	
	
	
	
	
	
	

	Fitchburg-Leominster HMFA 

(median $63,400)
	
	
	
	
	
	
	

	80% limit
	$ 40,150
	$ 45,900
	$ 51,600
	$ 57,350
	$ 61,950
	$ 66,550
	$ 71,100

	70% limit
	$ 35,131
	$ 40,163
	$ 45,150
	$ 50,181
	$ 54,206
	$ 58,231
	$ 62,213

	
	
	
	
	
	
	
	

	Western Worcester County HMFA

(median $59,500)
	
	
	
	
	
	
	

	80% limit
	$ 40,150
	$ 45,900
	$ 51,600
	$ 57,350
	$ 61,950
	$ 66,550
	$ 71,100

	70% limit
	$ 35,131
	$ 40,163
	$ 45,150
	$ 50,181
	$ 54,206
	$ 58,231
	$ 62,213

	
	
	
	
	
	
	
	

	Worcester HMFA

(median $71,700)
	
	
	
	
	
	
	

	80% limit
	$ 40,800
	$ 46,600
	$ 52,450
	$ 58,250
	$ 62,900
	$ 67,550
	$ 72,250

	70% limit
	$ 35,700
	$ 40,775
	$ 45,894
	$ 50,969
	$ 55,038
	$ 59,106
	$ 63,219

	
	
	
	
	
	
	
	

	Dukes County

(median $68,300)
	
	
	
	
	
	
	

	80% limit
	$ 40,150
	$ 45,900
	$ 51,600
	$ 57,350
	$ 61,950
	$ 66,550
	$ 71,100

	70% limit
	$ 35,131
	$ 40,163
	$ 45,150
	$ 50,181
	$ 54,206
	$ 58,231
	$ 62,213

	
	
	
	
	
	
	
	

	Nantucket County

(median $81,900)
	
	
	
	
	
	
	

	80% limit
	$ 47,100
	$ 53,899
	$ 60,550
	$ 67,300
	$ 72,650
	$78,050
	$ 83,450

	70% limit
	$ 41,213
	$ 47,075
	$ 52,981
	$ 58,888
	$ 63,569
	$ 68,294
	$ 73,019

	
	
	
	
	
	
	
	


Appendix C:

Percentage Of Minority Population By Statistical Area

	MSA/County
	Percent

Minority

Persons

	Barnstable Town MSA
	6.6%

	Boston-Cambridge-Quincy MSA
	20.7%

	Pittsfield MSA
	5.9%

	Providence-New Bedford-Fall River MSA
	10.6%

	Franklin County
	5.6%

	Springfield MSA
	20.1%

	Worcester MSA
	13.5%

	Dukes County
	10.0%

	Nantucket County
	13.1%


Source:  U.S. Census Bureau, Census 2000

Appendix D:  Local 40B Review and Decision Guidelines

A Practical Guide for Zoning Boards of Appeal Reviewing Applications for Comprehensive Permits Pursuant to MGL Chapter 40B

Massachusetts Housing Partnership and Edith M. Netter, Esq.

November 2005

To check for any updates to these guidelines visit www.mhp.net/40B.

FOREWORD

The Comprehensive Permit Law (Chapter 40B of the Massachusetts General Laws) creates a streamlined local review process for the construction of low- and moderate-income housing in Massachusetts.  While Chapter 40B has been one of the single greatest contributors to the supply of affordable housing in the Commonwealth, it is also a complex process and poses a challenge to city and town officials who are trying in good faith to balance local concerns with their responsibilities under the law.  These guidelines were developed by the Massachusetts Housing Partnership to provide clearer guidance to zoning boards of appeal in reviewing applications for comprehensive permits. As the four Massachusetts state agencies that finance affordable housing developed through Chapter 40B, we endorse these guidelines and strongly recommend that city and town officials utilize them to assist in their review of Chapter 40B proposals.  While the guidelines are intended primarily for new projects seeking a determination of project eligibility, we also anticipate that the guidelines will prove useful in many cases for projects currently under review.

Jane Wallis Gumble, Director, DHCD

Thomas R. Gleason, Executive Director, MassHousing

Clark L. Ziegler, Executive Director, Massachusetts Housing Partnership

Robert L. Culver, President & CEO, MassDevelopment
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Ensuring Payment of Consultants
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Related-Party Transactions
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Profits

E. Engage in Negotiations


Encourage the Applicant to Modify the Project


Identify a Preliminary List of Conditions for Approval


Consider Work Sessions to Clarify Technical Differences

F. ZBA Renders a Final Decision

APPENDIX: STANDARDS FOR DETERMINING WHETHER PERMIT CONDITIONS MAKE A 40B DEVELOPMENT UNECONOMIC

A. STANDARDS APPLICABLE TO ALL DEVELOPMENTS

Determining Land Value

Unit Construction Costs

Hard Cost Contingency

Soft Cost Contingency

Site Development Costs

Identities-of-Interest Construction Managers or General Contractors

General

Resolution of Disputed Costs

B. STANDARDS APPLICABLE TO FOR-SALE DEVELOPMENTS ONLY

Developer Overhead.
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Marketing/Lottery Costs - Affordable Units
Project Revenues
Uneconomic Standard

C. STANDARDS APPLICABLE TO RENTAL DEVELOPMENTS ONLY

Developer Overhead and Fee

Project Revenues

Uneconomic Standard

I . INTRODUCTION

To facilitate the development of low- and moderate-income housing throughout the Commonwealth, Chapter 40B provides a permitting process that is more streamlined than the permitting process for other housing development. Changing regulations and case law over the years have created some uncertainty about how local officials may best respond to applications for comprehensive permits. The objective of these guidelines is to provide balanced advice to local officials to help make sound local permitting decisions pursuant to Chapter 40B.

What is Chapter 40B?

Chapter 40B (also known as the Comprehensive Permit Law) is a state law that encourages the development of low- and moderate-income housing in several ways. First, it provides for the streamlining and consolidation of the local permitting process through the vehicle of comprehensive permits. Second, it allows for appeals from local comprehensive permit decisions by developers of mixed-income housing.  Third and perhaps most important, it encourages the provision of affordable housing, which typically is accomplished by developers building more housing units per acre than allowed by local regulations.  

Chapter 40B provides that the local zoning boards of appeals (ZBA) must review and make decisions (approve, approve with conditions or deny) on comprehensive permits. The Housing Appeals Committee (HAC) hears appeals from denials and conditional approvals of comprehensive permits in communities that have less than ten percent of their housing affordable to low- and moderate-income households. The purpose of HAC is to ensure that local comprehensive permit decisions are carrying out the Act’s mandate - to promote affordable housing without violating the planning goals of local governments.

Critical to an understanding of the comprehensive permit process is the ten percent standard. Chapter 40B encourages communities to have ten percent of their housing available to low and moderate-income households. Communities that do not meet this standard face a heavy burden of demonstrating to HAC why they are denying or conditionally approving a comprehensive permit with conditions the developer considers uneconomic. Communities with more than ten percent of its housing affordable may still accept and grant applications for comprehensive permits, but those permit decisions may not be appealed to the HAC.

When a ZBA denies a comprehensive permit, the sole issue before HAC is whether the decision was consistent with local needs. Consistent with local needs means balancing the regional need for affordable housing with local public health, safety and welfare concerns. HAC regulations establish high thresholds to establish consistency with local needs, including the degree to which the health and safety of occupants or town residents is imperiled, the natural environment is endangered, the design of the site and the proposed housing is seriously deficient, open spaces are critically needed, and the local requirements and regulations bear a direct and substantial relationship to the protection of [health and safety, design and open spaces]. 760 C.M.R. §31.07(2) (b).There are times when a project cannot be conditioned to ensure that the health and safety is not imperiled or the environment is not endangered. In these instances HAC will uphold a local denial of a proposed project.

If a ZBA approves a permit with conditions the developer considers onerous, the developer’s appeal focuses on two questions (a) whether the conditions are uneconomic and (b) whether the conditions are consistent with local needs. The developer bears the burden of proving that the conditions are uneconomic.  If the developer can prove that the conditions are uneconomic the community then has to demonstrate that its conditions are consistent with local needs.

What is the Purpose of these Guidelines?
Under Chapter 40B zoning boards of appeal in each city and town are responsible for conducting hearings and making decisions on proposals to construct affordable housing. In towns which have less than ten percent of their housing counted as affordable by the Department of Housing and Community Development, applicants for comprehensive permits may appeal these decisions to HAC.  

HAC has published Guidelines for Local Review of Comprehensive Permits, which can be found at http://www.mass.gov/dhcd/components/hac/GUIDE.HTM. While the HAC guidelines provide clarity on many aspects of the local 40B review process, the new guidelines presented below are also intended to address issues that have arisen since 1999 when financing from the New England Fund of the Federal Home Loan Bank of Boston (NEF) was deemed by HAC to qualify as a federal subsidy and make developments eligible for comprehensive permits. That decision has changed the manner in which most cities and towns review applications for comprehensive permits. Most significantly, communities began to review project pro formas in order to determine whether projects were financially feasible.
HISTORICAL NOTE: Local ZBAs had authority to review pro formas of 40B applications filed between 1999 and 2002 that used the New England Fund (NEF) program of the Federal Home Loan Bank of Boston as a subsidy. State 40B regulations adopted in 2002 brought oversight of NEF projects under MassHousing. This meant that MassHousing would now issue project eligibility letters for NEF projects and therefore take on the role of pro forma review. As a result, local ZBAs are no longer required to engage in that additional level of financial review.

In 2002 HAC revised its regulations to require that all 40B applications, including NEF applications, must have a project eligibility letter issued by a federal or state subsidizing agency or program administrator.  MassHousing is the program administrator for the NEF program. The regulations require that the subsidizing agency or program administrator determine whether the project is financially feasible.
In light of the changes to Chapter 40B in practice and regulation, the guidelines outlined below

attempt to assist communities in reviewing comprehensive permit projects in a way that maximizes the opportunity for a successful outcome. A successful outcome could mean a project approval or in appropriate instances, a denial. These guidelines suggest that a negotiated outcome will, in most cases, garner the best result for a community.
While these Guidelines are written from a local perspective, developers should also use them as a guide to preparing for and seeking approval of permits. In those communities that have an affordable housing plan, developers are more likely to meet with community approval if they propose projects that comply with the plan (see PRINCIPLE #1 on page 3).
It is in this context that these guidelines focus on those aspects of Chapter 40B review that are most contentious and/or unclear. These include the roles and responsibilities of local boards, the importance of identifying key issues early in the process, focusing peer review on these key issues, the use of work sessions when conducting negotiations, and pro forma review. These guidelines do not cover all aspects of the ZBA process and are no substitute for obtaining legal advice as needed from a city solicitor or town counsel. 

II . LOCAL 40B REVIEW GUIDELINES

A. Community Plans

PRINCIPLE #1: Communities should adopt and implement a local affordable housing

plan to guide developers, the zoning board of appeals and HAC.

The purpose of Chapter 40B is to enable the construction of affordable housing where it is needed and could not otherwise be built. One of the best ways to preserve local control is to develop, adopt and implement a local affordable housing plan.  

A local affordable housing plan typically identifies housing needs and describes ways to meet these needs. These plans may suggest areas suitable for mixed-income and/or affordable housing (including apartments and townhouses), town-owned land that might be used for housing, zoning bylaw changes to promote affordable housing and other strategies and techniques to achieve a community’s affordable housing goals.
There are several ways a local housing plan will help a city or town better manage the comprehensive permit process. First and foremost is a new state initiative known as planned production.  Communities have an opportunity to submit an affordable housing plan to the state Department of Housing and Community Development (DHCD) outlining specific measures they plan to take to achieve the 10 percent affordable housing goal in Chapter 40B. Each year that a city or town with an approved housing plan has added affordable housing units equal to 3/4 of one percent of the community’s housing stock, that community is deemed to be certified. Any ZBA decision made on an application during the year following the certification cannot be appealed to the HAC by the developer. The Planned Production regulation guidelines can be found at 760 CMR 31.07(1)(i) and the DHCD Guidelines for these regulations can be found at: www.mass.gov/dhcd/ToolKit/PProd/RegGuide.pdf.
Adoption of a comprehensive or master plan with a strong housing component may help communities navigate the Chapter 40B process even if their plan is not a DHCD-approved Planned Production plan. For example, HAC has given legal weight to community plans that are legitimately adopted and serve as viable planning tools, when deciding whether to uphold ZBA denials of comprehensive permits.  For a recent example of a HAC decision upholding a ZBA’s denial of a comprehensive permit on the basis of a community plan see Stuborn Ltd. Partnership v. Barnstable Board of Appeals, No. 98-01 (September 18, 2002).

B. Roles and Responsibilities

PRINCIPLE #2: The board of selectmen, mayor or other chief elected official should provide detailed, factual and focused comments to the state housing agency responsible for issuing a project eligibility letter.

Any comprehensive permit application must include evidence that the applicant and the project are qualified to obtain a permit. This takes the form of a project eligibility letter (also known as a site approval letter) typically issued by one of four state subsidizing agencies: MassHousing, DHCD, the Massachusetts Housing Partnership and MassDevelopment. This letter signifies that the proposed site is generally suitable for the type of housing proposed, that the project is eligible for a public subsidy program that is needed to qualify for a comprehensive permit, and that the project appears to be financially feasible.  
Before issuing a project eligibility letter, the subsidizing agency must allow 30 days for the chief elected official (typically the Board of Selectmen or Mayor) to review and provide written comments on the developer’s initial proposal. This process is set forth in the HAC’s regulations, which can be found at www.mass.gov/dhcd/regulations/760031.HTM.
Before submitting written comments on the community’s behalf, the Selectmen or other chief elected official should consider soliciting comments from relevant local boards, staff and the public. This is the one opportunity where a city or town’s elected leaders play a formal role in the comprehensive permit process.  All subsequent decisions relating to the permit application are within the sole purview of the ZBA. If the community’s comments are detailed, factual and focused, they are more likely to affect the subsidizing agency’s decision on whether and under what conditions to issue a project eligibility letter.
To be effective, the chief elected official’s comments should be limited to legitimate municipal planning and public health and safety concerns. Examples of constructive comments might include the relationship between the proposed 40B development and the local affordable housing plan, existing infrastructure (roads, water, sewer), the environment (such as traffic, storm water management, or groundwater quality), or suggestions on how the proposed site or building design might be modified to better fit into the surrounding neighborhood. It is not effective for communities to make comments that go beyond the scope of local review authority under 40B, for example, commenting that a 40B project is opposed by neighbors or would result in increased municipal service costs. None of these are valid legal reasons to condition or deny a comprehensive permit application and therefore the comments will have no effect on a state agency’s decision to issue a project eligibility letter.
SPECIAL NOTE REGARDING HOUSING PARTNERSHIPS: A number of cities and towns have appointed housing partnerships or other municipal advisory committees charged with the task of promoting affordable housing. Some communities have made the housing partnership the initial point of contact for all new affordable housing developments, including comprehensive permit applications.  While the views of a housing partnership might carry significant weight within a particular city and town, its recommendations are not binding on the ZBA. Housing partnerships can add the most value to the 40B process when they have preliminary discussions with a developer in an informal setting before a comprehensive permit application is filed. This is an opportunity to make suggestions to the applicant on how a proposal may be modified to better address the town’s affordable housing goals and to help the applicant anticipate community concerns that may be raised during formal review by the ZBA. Once the permitting process begins, the housing partnership should submit written comments to the ZBA in the same manner as all other local boards.
The ZBA should not get involved at this stage in the process. ZBA members serve as quasi-judges and must reserve judgment until all of the evidence is presented at the public hearing on the comprehensive permit application.
PRINCIPLE #3: At an early stage in the review process, ZBAs should identify key concerns about the impacts of the proposed 40B development. The earlier the ZBA informs the developer of these concerns, the more likely the developer will be willing and able to address them.

Chapter 40B streamlines the local review process by providing developers with a one-stop local permit, known as a comprehensive permit. While other permitting decisions are made by various local boards charged with administering local bylaws, rules and regulations, Chapter 40B gives the ZBA the responsibility and the legal authority to render a single decision, after taking into account comments made by other relevant local boards. MHP offers assistance with the local review process, by providing grants to ZBAs to hire consultants to assist them with reviewing comprehensive permit projects. These consultants work on the ZBA’s behalf; they do not work for MHP.
Special note: If a proposed 40B development is subject to the state Wetlands Protection Act or state Title V septic system regulations, separate approval may be required from the local Conservation Commission or Board of Health, which administer these laws. The Conservation Commission and Board of Health do not have any legal authority to enforce local wetlands protection bylaws or local  septic regulations that exceed the requirements of state law. All local regulations and bylaws are addressed by the ZBA.
Chapter 40B requires that the ZBA commence a public hearing within 30 days of the date the developer submits an application for a comprehensive permit. The ZBA should then solicit written comments from all relevant local boards, determine whether the application is complete, and advise the applicant if additional information is needed to make an informed decision. Early in the public hearing process and in addition to submitting written comments, local boards and committees should consider attending one or more hearings and offering comments on the proposed application. The more participation from local boards, the more informed the ZBA’s decision is likely to be.
ZBAs should begin the hearing process by asking the applicant to present the proposed development to the board and the public and solicit public comment on the proposal. After the completion of this initial work, the ZBA should identify, at least on a preliminary basis, the key issues which need further consideration. The sooner key issues are raised, the more quickly the developer has a chance to respond to them.
This is particularly true if a ZBA would like to see the project redesigned. Without a developer’s agreement, a project will not be redesigned. On appeal, HAC will not uphold conditions requiring project redesign. HAC will only consider the project before it, not a project as envisioned by a ZBA. On the other hand, if a ZBA raises design issues at an early stage in the process, a developer and the board may reach agreement on a new site plan. In general, as plans become more detailed, it becomes less likely that a developer will revise them. It is too expensive and time-consuming for a developer to do so.  
C. Peer-Review

PRINCIPLE #4: ZBAs should carefully manage the timing and scope of peer review in order to maximize its usefulness.

The second phase in the ZBA review process involves technical review, which is usually done by consultants (or peers), and therefore usually called peer review. This review can include civil engineering (typically storm and waste water, and proposed waivers from local bylaws), traffic (including on-site vehicular and pedestrian circulation and off site traffic impacts and potential mitigation), environmental (typically wetlands) and design review of buildings (elevations, floor plans, consistency between affordable and market-rate units) or site design.
Deciding Whether to Employ Staff and/or Consultants

If a town does not have staff or town staff does not have the time or the expertise to review a particular 40B project, the ZBA may hire peer review consultants (with fees to be paid by the developer).A ZBA may enact its own rules for hiring peer review consultants. If a ZBA does not have rules, it must follow the 40B Model Rules and MGL C. 44§53G. Peer review should focus on those issues the ZBA believes are important, which may include: civil engineering and if warranted, traffic and site and/or architectural design, or other local issues.
It is critical that a ZBA, when hiring a consultant, instruct that consultant to stay within the purview of his or her expertise. For example, a consulting engineer should not be asked to determine whether the ZBA has jurisdiction to review an application. The best way to ensure that the consultant does the job that is required is to ask for or draft, and if necessary modify, a proposed scope of services.
If the town has staff, it is advisable that the ZBA ask the consulting reviewer to take staff comments into account. In the event this is not done, the ZBA is left with the difficult situation of deciding which opinion to consider - not a good situation for a board member who might not have the technical expertise to make an informed decision.
Targeting Key Issues and Timing the Peer Review Process

Peer review that focuses on the issues identified by the ZBA as key is more likely to have a positive outcome.  Peer review paid for by the developer is limited to review of studies provided by the developer.  Of course, this does not preclude the study of additional issues identified by staff or other consultants not paid for by the developer.  Peer review should be conducted in stages.  The first should include technical issues such as engineering, traffic and design. The second should include pro forma review if the ZBA determines such review is necessary.
Staging the Engineering Review Process

The ZBA should not impose unreasonable or unnecessary time or cost burdens on an applicant. Increased development costs mean less opportunity for the developer to make project changes that increase community benefits or mitigate project impacts.

The ZBA should use especially careful judgment with respect to the timing of engineering review, particularly storm water and wastewater management.  Thorough civil engineering is important, but it should not become the primary focus of the ZBA review process to the exclusion of other fundamental concerns.  This is particularly true if the ZBA is seeking a change in the site plan and number and location of buildings.  There are many positive examples of a developer and a ZBA reaching consensus on changes in site design and, as a result, the ZBA has issued a comprehensive permit on terms the developer can accept. Yet it is difficult or impossible to have those discussions if the ZBA has already required the developer to complete detailed civil engineering (and pay for the ZBA’s peer review of that work) based upon the original permit application. If there appears to be any reasonable likelihood that the developer will change the design of a project, the ZBA should hold off on detailed engineering review until the ZBA and the developer have agreed upon project design.
Ensuring Payment of Consultants

It is critical for the ZBA to establish a scope of services and a fee for the consultant and for the developer to place the required sum in an escrow account, to be paid by the ZBA to the consultant upon receipt of an invoice.  The ZBA should not ask the consultant to commence work until the developer has provided the necessary funds.  A ZBA should indicate to an applicant that a delay in funding this account means a delay in the peer review process.  This protects the ZBA chair from having to assume the role of a collection agent.
ZBAs should not ask the developer for an amount of money that has no relationship to actual fee proposals made by the peer review consultant or consultants.  The process works better if there is a scope of services and a fee for proposed work, which the ZBA requires an applicant to advance.
D. Pro Forma Review

PRINCIPLE #5: If a ZBA decides that pro forma review is appropriate, it should be done after the ZBA has proposed conditions on a permit and the applicant indicates that the conditions would make the project uneconomic.

If a ZBA conducts a pro forma review it should do so only after other peer review has been completed, the developer has had an opportunity to modify its original proposal to address issues raised, the ZBA has had an opportunity to propose conditions to mitigate the project’s impacts, and the developer does not agree to the proposed conditions and indicates they would render the project uneconomic.  It makes no sense to evaluate the pro forma before the ZBA has had an opportunity to indicate its concerns and the developer has a chance to respond to them.  Usually the developer will at the very least make some changes to the project.  Evaluating a pro forma that does not reflect these changes is an unnecessary exercise.  There is no reason to critically evaluate a pro forma at all if the developer has agreed to accept most or all of the ZBA’s proposed conditions.
If the developer does not agree to some or all of the proposed conditions, the ZBA may ask the developer to submit a pro forma revised to reflect the additional cost of meeting these conditions. The revised pro forma may then be subjected to the same peer review as any other technical information submitted to the board.  The ZBA may then use this information to decide whether to adopt or modify its originally proposed conditions.
Some communities request peer review of pro formas in order to see whether a project will still be economic if the number of dwelling units is reduced. This position is not supported by HAC or court decisions.  A condition that limits density must be supported by other rationales, such as serious planning or design deficiencies or environmental impacts that directly result from the size of a project on a particular site.  If the ZBA grants a permit, but arbitrarily reduces the size of the proposal, it is likely that the HAC will consider the decision a denial.
PRINCIPLE # 6: Pro forma analysis of developer-requested waivers from local bylaws is not necessary unless the developer argues that a denial of a waiver makes the project uneconomic.

Chapter 40B allows developers to request and ZBAs to grant waivers from local bylaws. Zoning waivers are from the “as-of-right” requirements of the zoning district where the site is located.  They are not from the special permit requirements of the district or from other districts where multi-family uses are permitted by right or by special permit. If a project does not propose a subdivision, waivers from subdivision requirements are not required (although some ZBAs look to subdivision standards, such as requirements for road construction, as a basis for required project conditions). Other typical requested waivers are from a community’s general (non-zoning) bylaws, including wetland bylaws and board of health rules.

ZBAs should not consider waiver requests until it is clear that the project plan is either agreed upon or the developer has informed the ZBA that he or she will not agree to changes sought by the ZBA and the plan is therefore final for purposes of comprehensive permit review.  This is the stage in the review process where the community should consider whether to grant or deny a request for waivers.  The waiver request is now final, so the ZBA is not wasting its time and resources.
Once a ZBA and a developer agree on a proposed plan, the ZBA should grant those waivers that are necessary to build the project in accordance with the plan. For example, if the agreed-to plan indicates a 10’ reduction in required side yard set backs, the ZBA should grant the side yard setback waiver necessary to ensure that the plan can be built (as opposed to a blanket waiver from the side yard setback requirements).  There is no need to ask the developer to list the financial impact of a denial of a requested waiver or for the ZBA to request a peer review of its financial impact. If the developer and the ZBA cannot agree upon a plan, the ZBA review of waivers should be in light of a plan that it would find acceptable (assuming there is such a plan.) Once again, the specific waivers necessary to build the plan should be granted. 

PRINCIPLE #7: Pro forma review should conform to recognized real estate and affordable housing industry standards.

If ZBA review of a development pro forma becomes necessary it should always be consistent with the policies of the subsidizing agency and with prevailing industry standards as set forth in the Appendix to these guidelines.
The disagreements about pro formas that arise most frequently involve related-party transactions (e.g., where the developer is also the general contractor or marketing agent) and the ZBA believes that the developer is charging too much, the estimated sales price of market-rate units (where the ZBA believes the revenue from sales or rentals is undervalued), land acquisition costs (where the ZBA believes the purchase price exceeds fair market value) and profits (where the ZBA believe the profits are excessive).
After referring to the standards listed in the Appendix and using them as a basis for agreement, if no agreement is forthcoming, then for those items for which the developer and the town’s peer review consultant disagree and the variances are larger than 10%, the parties should hire a neutral financial consultant to resolve the dispute by choosing between the high and the low estimates.  This approach serves to encourage the developer and the peer review consultant to make realistic estimates in the first place.  The town and the developer should use the midpoint for items with variances of less than 10 percent.

The following are the issues that arise most frequently, each of which is addressed in more detail in the Appendix:
Related-Party Transactions

The issue raised in the context of related-party transactions is whether the developer is paying fees for services by related parties that exceed what would be charged on an arm’s length basis in the ordinary course of business.
Sales Price/Rent of Market-rate Units

A community may believe the prices or rents of the market-rate units that the developers shows in the pro forma are too low and do not reflect market conditions.
Land Acquisition Costs

An issue often highlighted is the land value line item in the pro forma.  The basic rule for valuing land is addressed in the Appendix to these guidelines.  The value should relate directly to the as-is value of the site under current zoning and should not be artificially inflated as a result of the extra value provided by a comprehensive permit or a non-arm’s length conveyance between related parties.
Profits

It is the responsibility of the federal or state housing agency that issues the project eligibility letter and conducts the final subsidizing agency review of a 40B project — not the responsibility of the ZBA — to establish and enforce reasonable limitations on the developer’s profit. In the case of housing developed for sale, that profit limitation is enforced through a final cost certification after the units have been built and sold. In the case of rental housing, it is enforced both through cost certification and through a regulatory agreement that limits annual dividends paid to investors. If the ZBA examines line items, it must apply the subsidizing agency’s standards in determining whether permit conditions would render a project economically infeasible.

E.  Engage in Negotiations

PRINCIPLE #8: Negotiating density, design and conditions can lead to successful outcomes

Encourage the Applicant to Modify the Project

Any developer who applies for a comprehensive permit is entitled to a public hearing and decision by the ZBA on the merits of the project as originally proposed. The developer is under no legal obligation to modify or redesign the project in response to community concerns. However, the 40B process works best where projects are not cast in stone and a developer is willing to modify the project in order to address community priorities and mitigate negative impacts. It is quite typical for an applicant to modify a project to address technical concerns that arise during engineering review (e.g., changing the location of buildings to improve storm water management). Many 40B developers also find it in their best interest to redesign a project in response to concerns or constructive suggestions raised by the ZBA.
Under 40B anything that is reasonably related to the project and its impacts is negotiable. Subjects for negotiation include density, unit and site design, housing type, amount and location of open space and recreational facilities, and landscaping. When ZBAs negotiate density they should first consider whether good building and site design might be at least as important as the number of units in a project.  Infrastructure concerns such as roads, storm and wastewater systems and water delivery and supply are often also negotiated. Communities also negotiate for additional affordable units, prices of the affordable units and contributions for affordable housing plans.
Identify a Preliminary List of Conditions for Approval

Most health and safety-related project impacts can be mitigated by conditions. It makes sense, therefore, for the ZBA to suggest permit conditions for consideration by the developer.  The most effective and cost-efficient approach is to negotiate with the developer to see whether agreement on the proposed conditions can be reached.  Agreement on conditions gives the community, not the HAC or the courts, the final word on the proposed development.
The ZBA should submit a preliminary list of conditions to a developer at an open public hearing.  While the applicant is not under any legal obligation to respond to this list of conditions, it is almost certainly in his or her best interest to do so.

If agreement is not reached, it is important to ensure that the ZBA’s conditions can be supported by technical and/or planning analysis and that detailed, factual findings for the conditions are listed in the decision.  Findings for conditions imposing density limits that have not been agreed upon are of critical legal importance. In Settlers Landing Realty Trust v. Barnstable Board of Appeals, No. 01-08 (Sept. 22, 2003) the HAC ruled that an arbitrary reduction in density could be tantamount to a denial. HAC has determined that there must be a “sufficient logical connection” drawn in the decision between the findings and the reduction in the number of dwelling units.  

In a HAC appeal from a conditional approval, a developer has the burden of proving that a condition is uneconomic. If the developer cannot meet this burden HAC will usually uphold the condition. If a developer can meet this burden, the ZBA then must demonstrate that the condition is consistent with local needs.  When determining whether a decision is consistent with local needs, the HAC balances the regional need for affordable housing with the degree to which the health and safety is imperiled, the natural environment is endangered, the design of the site and the proposed housing is seriously deficient, open spaces are critically needed and whether the local requirements and regulations bear a direct and substantial relationship to the protection of [health and safety, design and open spaces]. 760 C.M.R. §31.07(2)(b).
ZBA conditions that are in direct conflict with requirements of the subsidizing agency are unlikely to be upheld upon appeal.
In a HAC appeal from a denial (including cases where HAC determines based on particular facts and circumstances that a conditional approval is tantamount to a denial), the town has the burden of proving that its decision is consistent with local needs. This is a difficult burden to meet.

SPECIAL NOTE REGARDING FORMAL PROCESS VS. NEGOTIATION: Many issues, including density, project design and additional affordability, can be negotiated.  The greatest opportunities to reach agreement occur when the ZBA has identified key issues early in the review process and has used informal work sessions to maintain an ongoing line of communication with the applicant.  If agreement cannot be reached, the ZBA may only address the proposal that has been submitted (and in some cases modified) by the applicant when it comes time to render a decision.  The ZBA may not redesign the project or arbitrarily reduce the size of the project.

Consider Work Sessions to Clarify Technical Differences

The ZBAs must conduct all hearings and deliberations on 40B applications in public.  This does not necessarily preclude informal discussions outside of the public hearing. Many cities and towns find that these work sessions offer a constructive approach to achieving successful outcomes.  

If a ZBA chooses to conduct work sessions, no more than one ZBA member should participate and should be accompanied by a consultant with expertise in Chapter 40B (available at no cost through the Massachusetts Housing Partnership) and/or by counsel. It is also helpful to include the town planner (if your community has a planner) and other relevant municipal staff and/or representatives of other city/town boards in the work sessions.

Work sessions should be limited to discussions concerning technical issues such as those concerning engineering, traffic and financial review. The participants may discuss site or building design alternatives so long as they don’t negotiate project redesign. The ZBA member that participates in a work session should report on the discussions at a public hearing. 

Some attorneys state that these meetings, even if only one ZBA member participates, must be posted as open meetings.  Lawyers generally agree that if more than one ZBA member participates, notice of the meeting should be published and the meeting should be conducted in public.  

Ultimately each city or town needs to determine how its own process will be conducted.  Will any discussions be conducted in closed meetings, or will everything occur in a public forum?  The ultimate arbiter of this decision is the town counsel or city solicitor, who often will seek advice from the county’s district attorney.
F. ZBA Renders a Final Decision

PRINCIPLE 9:  If the applicant does not agree to all of the ZBA’s preliminary conditions, reconsider whether the disputed conditions are necessary and then render a final decision that is likely to be upheld.

Unless the ZBA and developer are in agreement, the ZBA must make a judgment call that balances the added value of each disputed permit condition with the added risks that the developer will appeal and the ZBA’s decision will be overturned.  Once the ZBA has issued its decision, the developer must then decide whether to incur the additional time and expense of taking an appeal to HAC.  If the ZBA has done its homework and followed these guidelines its decision is likely to be upheld upon appeal. 

SPECIAL NOTE REGARDING APPEALS: As local comprehensive permit decisions have become more thoughtful and more sophisticated, and as 40B regulations have changed, HAC has shown greater deference to the decisions made by ZBAs. Today communities have much more influence over what does and doesn’t get built through Chapter 40B.

PRINCIPLE 10: Do not deny a comprehensive permit application unless (A) state regulations explicitly authorize this, or (B) there are health and safety impacts that cannot be mitigated by conditions

Chapter 40B allows the ZBA to deny an application for a comprehensive permit if a city or town can demonstrate that more than 10 percent of its housing stock is subsidized low- or moderate-income housing or if such housing has been built on more than 1-1/2 percent of the community’s developable land area or if the application before the ZBA would result in the commencement in any one calendar year of construction of such housing on sites equaling three tenths of one percent (0.3%) of the total land area.  Unless there is a factual disagreement about whether these requirements have been met, these denials will be upheld by HAC.
Recent HAC regulations outline several other circumstances where communities may deny comprehensive permit applications without any significant risk of being overturned:
•
When the project exceeds a maximum size (ranging from 150 units in small communities to 300 units in larger ones).
•
Where the Department of Housing and Community Development has approved a community’s affordable housing production plan and has certified that the community has approved low- and moderate-income units during the previous 12 months totaling at least 0.75% of the community’s housing stock pursuant to that plan.
•
During a 12-month cooling off period after a development proposal that does not include affordable housing has been made on the same site.

Outside of these carefully delineated safe harbors there are very few circumstances under which ZBA denials of comprehensive permits have been upheld. As a general matter, a denial will not be upheld on appeal if a comprehensive permit could have been granted with conditions adequate to protect public health, safety and welfare.

APPENDIX:

STANDARDS FOR DETERMINING WHETHER PERMIT CONDITIONS MAKE A 40B DEVELOPMENT UNECONOMIC
As noted in the Local 40B Review and Decision Guidelines, it is not always necessary or appropriate for a zoning board of appeals to review the financial pro forma for a proposed 40B development. In situations where a pro forma review does become necessary, the following standards should be applied.

A. STANDARDS APPLICABLE TO ALL DEVELOPMENTS

Determining Land Value

The allowable acquisition value of a site for purposes of Chapter 40B is the fair market value of the site excluding any value relating to the possible issuance of a comprehensive permit (the As-Is Market Value) at the time of submission of the request for a project eligibility letter plus reasonable and verifiable carrying costs (Reasonable Carrying Costs) from that date forward.
Reasonable Carrying Costs may not exceed 20% of the As-Is Market Value of the site unless the carrying period exceeds 24 months from the date of application for a project eligibility letter.  This carrying period shall terminate on the date that the documents for the Construction Loan are signed or when actual construction commences, whichever is sooner. Applicants must at all times, after issuance of the project eligibility letter, use diligent efforts in pursuing the development.
If the applicant has site control through an option or purchase and sale agreement, Reasonable Carrying Costs may include (but are not necessarily limited to) non-refundable option fees and extension fees paid to the seller in addition to the purchase price. If the applicant owns the property, Reasonable Carrying Costs may include (but are not necessarily limited to) property taxes, property insurance, and interest payments on acquisition financing.  All Reasonable Carrying Costs must be documented by the submission of independent, verifiable materials (such as cancelled checks, real estate tax bills, etc.).
With the adoption of a uniform, appraisal-based Land Acquisition Value Policy (the “Uniform Land Value Policy”) by all issuers of project eligibility letters, it becomes unnecessary and duplicative for the ZBA to commission an appraisal of its own.  Under the Uniform Land Value Policy any appraisal under Chapter 40B, while paid for by the applicant, shall be commissioned by (and name as the client) the agency reviewing the application for a project eligibility letter.  These agencies shall maintain a list of approved appraisers and may augment, reduce or alter the list of approved appraisers as they deem necessary or appropriate.  All approved appraisers shall be, at a minimum, a General Real Estate Appraiser certified by the Commonwealth of Massachusetts and shall submit Self-Contained Appraisal Reports to the subsidizing agencies in accordance with the Uniform Standards of Professional Appraisal Practice (USPAP). In order for any appraisal to be deemed valid, it must have be reviewed and accepted by the agency issuing the site approval letter.  

A reasonable rate of return on a proposed development must be determined from the As-Is Market Value of the site even though the amount paid for the site may be more or less than the As-Is Market Value. This approach is consistent with how the subsidizing agency will require the site to be valued in the calculation of total development costs set forth in the final cost certification of the project.

EXCEPTION FOR SMALL PROJECTS WITH COMMUNITY SUPPORT: Upon written request of the chief elected official, the subsidizing agency may waive the appraisal requirement for proposed developments of 20 units or less where the applicant submits satisfactory evidence (such as a local tax assessment, limited appraisal, or opinion of value from a licensed real estate broker) that reasonably supports the acquisition cost.  The purpose of such a waiver is to relieve the cost burden for smaller developments that are sponsored or supported by the local community where the reasonableness of the acquisition cost is not at issue.

As is the case in all 40B developments a complete appraisal using the methodology described above will be conducted in conjunction with the closing of the financing on each of these small projects and will also be required at cost certification.

Unit Construction Costs

Hard construction costs should be carried on a square foot basis (including the contractor’s general requirements, general overhead, profit and bond).  Outline specifications for the units (including any proposed differences between market and affordable units) should be provided, if requested, to support the cost estimate.  Additional costs for common areas, facilities and equipment should be provided with sufficient quantity and unit cost information for a general review.  As commonly used in construction accounting, builder’s overhead is a portion of the costs incurred by the builder or general contractor to operate their business (such as office and administrative expenses) that is not attributable to any one job. General requirements are project-specific expenses (such as on-site supervision, field offices, temporary utilities, and waste removal) that support the job as a whole rather than specific work items. Builder’s profit is the difference between the total cost of construction (including builder’s overhead and general requirements) and the amount paid to the builder/contractor.
Hard Cost Contingency

A contingency factor applied to the estimate of hard construction costs (including site development costs but excluding acquisitions costs) should not exceed 5% for new construction and 10% for rehabilitation.
Soft Cost Contingency

A contingency factor applied to all projected soft costs (excluding real estate commissions on the sale of the units), should not exceed 5%, except for smaller developments where lenders may re q u i re a higher percentage.
Site Development Costs

These costs are site specific and estimates tend to be more preliminary than other cost categories. Such costs should be broken out with quantities and unit prices provided, if applicable and reasonable, with estimates for the following categories:


Roads (including utilities in the roads)


On-site Septic system


On-site water system


Blasting allowance


Rough grading/site preparation


Landscaping


Utility connections

Identities-of-Interest Construction Managers or General Contractors

Each developer must identify the existence of an identity of interest with any other party to the project. An identity of interest might, for example, be a developer who is also the general contractor. In projects where an identity of interest exists between the developer and the general contractor, the maximum allowable builder’s profit and overhead and general requirements should be calculated as follows:
• Builder’s profit — 6 percent of construction costs

• Builder’s overhead — 2 percent of construction costs

• General requirements — 6 percent of construction costs

If a developer or related entity makes a loan to the project, interest may only be recognized on developer contributions that exceed 20% of total development costs. Any such loans should be evidenced by a note or mortgage and receive interest no higher than the rate established by the primary construction lender on the project.

General

The pro forma presentation of projected development costs, sales revenues (if applicable), and developer profit should follow the format used by MassHousing in its application form for a project eligibility letter.  Additional line items may be added, if necessary, such as marketing and lottery costs, development consultants, and developer’s overhead.
If there is an identity of interest not specifically addressed in this appendix, fees for services by related parties should not exceed amounts that would otherwise be paid for such services on an arm’s length basis in the ordinary course of business.
All of the line items in the pro forma, including construction cost, sales proceeds and rents, where appropriate, should be estimated in current dollars at the time of submission of the request for a Project Eligibility Letter to avoid speculation about future construction costs, sales prices, and/or rents.
Resolution of Disputed Costs

Real estate industry and affordable housing industry standards should be the basis for reviewing pro forma line items.  Many of these standards are listed in this Appendix. After referring to the standards listed in the Appendix and using these as a basis for agreement and no agreement is forthcoming, then for those items for which the developer and the town’s peer review consultant disagree and the variances are larger than 10%, the parties should hire a neutral financial consultant to resolve the dispute by choosing either the high or the low estimate. This approach serves to encourage the developer and the peer review consultant to make realistic estimates in the first place. The town and the developer should use the midpoint for items with variances of less than 10 percent.

B. STANDARDS APPLICABLE TO FOR-SALE DEVELOPMENTS ONLY

Developer Overhead

Developer overhead reflects the expenses of the applicant administering and managing the project during the permitting, financing, construction, marketing and cost certification phases and is not a component of allowable developer fee/profit. The allowable developer overhead costs for cost certification purposes (without need of supporting documentation) should be as follows:
TOTAL PROJECT SIZE 

ALLOWABLE DEVELOPER OVERHEAD


Up to 4 units

 $20,000 (fixed amount)


5 - 20 units 

$4,000/unit for units 1-20


21 - 100 units 

$80,000 plus $2,000/unit for units 21-100


101 - 150 units 

$240,000 plus 1,000/unit for units 101-150


151+ units 

$290,000 plus $500/unit for units above 150
Note: If overhead tasks typically performed by a developer are provided by development consultants or other third parties, the Development Overhead allowance should be reduced accordingly.
Commissions - Market Units

Commissions on the sales of the market units should not exceed 6%. If there is an identity of interest between the development entity and the brokerage agency, the fee on the sales of the market units should not exceed 5%. All advertising costs must be included within the commissions. The cost of model homes may be treated as a separate marketing cost.

Marketing/Lottery Costs - Affordable Units

The maximum allowable fee, including lottery costs, should be the greater of $20,000 or 3% of the sum of actual affordable unit sales prices.

Project Revenues

A. AFFORDABLE UNITS

The average target sales price of the affordable units should be established based on income limits published for the applicable Metropolitan Statistical Area by the U.S. Department of Housing and Urban Development (HUD).  Unless otherwise required by the housing subsidy program, Maximum Qualifying Income should be set at 80% of area median income at the household size that corresponds to the number of bedrooms in the unit, as follows:

0 BR unit = 1 person household


1 BR unit = 2 person household


2 BR unit = 3 person household


3 BR unit = 4 person household


4 BR unit = 5 person household

The maximum household size allowed for age-restricted projects should be a 3 person household.

Target sales prices for affordable units should be determined as follows:

• Maximum monthly housing cost is 30% of the Maximum Qualifying Income divided by 12 months.

• From that maximum monthly housing cost, deduct estimated real estate taxes, property insurance costs, realistic condo fees, mandated home owner association dues, and private mortgage insurance (PMI).  The remainder is the monthly amount available to service a mortgage.
• Divide that amount by applicable mortgage loan constant based on current mortgage loan interest rates plus 50 basis points (to allow for estimated fluctuations before the time of sale) for a 30-year term, fixed interest rate mortgage loan with 0 points and 0 closing costs. The quotient is the maximum supportable mortgage.
• Divide the maximum supportable mortgage by .95 to arrive at target sales price (which allows for a maximum 5% down payment).

B. MARKET UNITS

Estimated sale prices by unit type should be supported by a market study which identifies recent sales prices of comparable units provided from an MLS listing or alternative. The market study should be conducted at the time of submission of the request for a Project Eligibility Letter.

Uneconomic Standard

A for-sale project should be considered uneconomic if the Return on Total Cost is less than 15% (i.e., if projected sales proceeds exceed development costs by less than 15%). Developer overhead expenses and payment for services rendered by the developer or related parties should only be included in total development costs to the extent allowed by these standards.
Profit may be more variable for projects with public capital subsidies such as the federal HOME program.  In those cases the projected profit should be consistent with other subsidized home ownership developments with similar characteristics that have already been permitted and built.
This standard is appropriate for most, but not necessarily for all situations. If the ZBA or the 40B applicant proposes to apply an uneconomic standard outside the range of this standard, they should demonstrate that the alternative standard is reasonable, consistent with real estate industry norms, and has been used in practice for other developments with similar characteristics that have been successfully financed, built and sold. The sole purpose of the uneconomic standard is to help the ZBA assess whether proposed permit conditions are likely to be upheld on appeal.  A developer may always choose to proceed with a 40B development that appears to be uneconomic if the subsidizing agency, in the normal course of its review and approval, finds that the developer has the capacity and the financial resources to successfully complete the project.
Projected profits on for-sale developments are estimates, not actual results, and the minimum profit level needed to make a project economically feasible may change over time in response to changing market conditions.  If a ZBA is acting in good faith and grants a permit with conditions that provide a reasonable rate of return, an experienced developer of for-sale housing is far more likely to accept that conditional permit than to assume the additional delays, costs and uncertainties associated with an appeal.

C. STANDARDS APPLICABLE TO RENTAL DEVELOPMENTS ONLY

Developer Overhead and Fee

Developer overhead and fees are necessary project expenses that should not be considered as a component of developer profit. Accordingly, an 8 percent allowance for developer fees and overhead should be included in the pro forma for purposes of estimating rates of return and determining whether a project is uneconomic.  If developer fees and overhead in excess of 8 percent are allowed by the applicable subsidized housing program(s) they should not be included as a development cost when estimating the project’s rate of return.

Project Revenues

A. AFFORDABLE UNITS

Estimates of annual rental revenue should be based on the following methodology:  

The monthly rental rates for the affordable units, including normal utilities (heat, hot water, water, cooking fuel and electricity, or reasonable allowances for same) should be established such that the average rent should equal no more than 30% of gross income for a household earning 80% of Area Median Income, unless otherwise required by the housing subsidy program, based on the appropriate household size per number of bedrooms per unit, as outlined below: 


0 BR unit = 1 person household


1 BR unit = 2 person household


2 BR unit = 3 person household


3 BR unit = 4 person household


4 BR unit = 5 person household
B. MARKET UNITS

Estimates of annual rental revenue for market-rate units should be supported by a recently completed market study of comparable developments within the market area of the proposed development. Such market study should be prepared by a qualified market analyst or appraiser.

Uneconomic Standard

There are several methods used by real estate professionals to calculate estimated rates of return on rental housing developments. The simplest method of calculating expected return is known as Return on Total Cost (ROTC). The ROTC is the projected net operating income (NOI) of the property in the first year of stabilized occupancy divided by its projected total development cost (TDC) calculated in accordance with these standards.
A more sophisticated method of calculating expected return is the Internal Rate of Return (IRR). The IRR incorporates all expected cash inflows and outflows over the expected life of the investment (acquisition and development costs, operating costs, rental income, and future sale) and generates a rate of return that may be compared to returns on stocks and bonds. An IRR analysis is particularly sensitive to assumptions about annual growth in net operating income, the year in which the property is assumed to be sold, and the future value of the property at the time of sale.

A third methodology is Return on Equity (ROE), typically calculated as a “cash-on-cash” return. A cash-on-cash ROE is calculated by dividing projected cash flow after debt service in the first year of stabilized occupancy by the developer’s total equity investment in the project. ROE is generally not an appropriate measure of return for purposes of Ch. 40B because ROE is highly sensitive to differences in project financing assumptions across projects, which makes valid comparisons difficult.
What is a reasonable rate of return for 40B rental developments?

In most situations, an ROTC analysis will allow a ZBA to make a reasonable and informed assessment of whether proposed permit conditions would render a 40B rental development uneconomic. A projected ROTC of at least 2-1/2 to 3-1/2 percent above the current yield on 10-year Treasury notes is generally required to fairly compensate capital investors for the risks associated with permitting, construction, and operations.  (Note on ROTC analysis: For purposes of this analysis the acquisition cost should be the As-Is Market Value without the comprehensive permit in place and the value of anticipated public capital subsidies (Low Income Housing Tax Credits, HOME, etc.) should be deducted from total development cost. The projected development costs and projected operating income and expenses should otherwise be determined as set forth in these Guidelines.)
When the IRR approach is used, an expected IRR at least 6-1/2 percent above 10-year Treasury rates is

generally required to fairly compensate capital investors for the risks associated with permitting, construction, and operations.  (Note on IRR analysis: Whenever an IRR analysis is used by the ZBA it should be an “unlevered” IRR based on the net cash flow available to pay lenders and investors after all project expenses have been met. For purposes of this analysis the acquisition cost should be the As-Is Market Value without the comprehensive permit in place. Anticipated public subsidies and subordinate loans (including future repayment obligations) should be included in the analysis. The projected development costs and projected operating income and expenses should be determined as set forth in these Guidelines. Annual growth in Net Operating Income (NOI) should be no less than the imputed rate of inflation from long-term Treasury yields.  A sale of the property should be assumed in year 10 at a residual value equal to the projected year 11 NOI divided by a current market-based cap rate minus 3% costs of sale.
Using either the ROTC or IRR approach, rates of return may be more variable for projects with tax credits or other capital subsidies. In those cases the projected rate of return should be consistent with other subsidized rental developments with similar characteristics that have already been permitted and built.

These standards are appropriate for most, but not necessarily for all situations. If the ZBA or the 40B applicant proposes to apply an “uneconomic” standard outside the range of these standards they should  demonstrate that the alternative standard is reasonable, consistent with real estate industry norms, and has been used in practice for rental developments with similar characteristics that have been successfully financed and built. The sole purpose of the “uneconomic” standard is to determine when and how a developer may appeal the issuance of a comprehensive permit to the Housing Appeals Committee. A developer may always choose to proceed with a 40B development that appears to be uneconomic if the subsidizing agency, in the normal course of its review and approval, finds that the developer has the capacity and the financial resources to successfully complete the project.
Rates of return calculated by any method are estimates, not actual results, and the relationship of minimum investment returns to Treasury rates may change over time in response to changing market conditions.  If a ZBA is acting in good faith and grants a permit with conditions that provide a reasonable rate of return, an experienced rental housing developer is far more likely to accept that conditional permit than to assume the additional delays, costs and uncertainties associated with an appeal.

In connection with the methodology described above, estimated development costs should include (but not be limited to) the following:
A. Annual Operating Costs

Estimates of annual operating costs should be comparable to projects of similar size and type, preferably from a recognized lender on market-rate and/or mixed-income housing developments.  Particular attention should be given to areas where there may be an identity-of-interest (e.g., property management fees) or miscellaneous fees for required services, such as trash removal or covered parking (if there is no surface parking option) which may increase the rent/cost burden on tenants in the affordable units. The projected cost for any such line item should fall within industry standards.
B. Vacancy / Bad Debt Allowances & Annual Trending Assumptions

These assumptions should conform to the underwriting guidelines of the affordable housing program being used. If requested by the board of appeals, questions relating to such underwriting guidelines or assumptions will be responded to in writing by the subsidizing agency. 

C. Finance fees, Credit Enhancement Fees, Lender Fees & Operating

Estimates of these costs should conform to the underwriting guidelines of the affordable housing program being used. 

D. Construction Loan Interest Rate, Term and Loan-to-Value (or Cost) Ratio

These costs should conform to the underwriting guidelines of the affordable housing program being used.

Appendix E:: 
Local Initiative Program Project Review Process
For Comprehensive Permit Projects

1. Project Sponsor submits LIP Application to DHCD.  After receipt and review of the application, DHCD will conduct a site visit which shall include representatives of the project sponsor/developer and the municipality.  If DHCD determines that the project is eligible, it will issue a Determination of Project Eligibility  addressing LIP Program criteria.  DHCD makes every effort to issue the Determination of Project Eligibility  within approximately 60 days of receipt of an application.  The determination letter may contain conditions for the municipality and/or project sponsor which must be met prior to execution of a regulatory agreement for the project.

2.  Once a comprehensive permit has been issued and all appeal periods have passed, the developer must submit the Comprehensive Permit to LIP staff.

3.
Upon receipt of the Comprehensive Permit, DHCD sends a letter to the Project Sponsor’s attorney with three blank copies of the standard LIP Regulatory Agreement.  The letter includes a list of documents and information to be returned with three signed copies of the Regulatory Agreement.  Each of the three copies must have original signatures from both the chief elected official of the municipality and the Project Sponsor.  Any modifications to the Regulatory Agreement must be approved by DHCD PRIOR to signing by any of the parties.
4.
DHCD legal staff review and approve the Regulatory Agreements and supporting documentation.  DHCD’s Director signs all three Regulatory Agreements and DHCD returns two original, fully executed copies, one to the Project Sponsor’s attorney and one other to the town/city. 


The Project Sponsor’s attorney should record the Regulatory Agreement in the appropriate registry of deeds or land court registry district  within 10 days and send DHCD a copy of the recorded document with the recording stamp that clearly shows the book and page number.


Project construction may not begin until the project’s Regulatory Agreement has been executed and recorded.

5.
The Project Sponsor must submit an affirmative fair marketing plan for the affordable units to DHCD for review and approval.  The fair marketing plan should be submitted no later than 75 days before the scheduled date of the lottery for the affordable units.  DHCD approval of the marketing plan is required and the requisite marketing must occur before a lottery may proceed.

6.  Before a homebuyer may close on an affordable unit, a Resale Price Certificate must be received from DHCD.  

To obtain a certificate, the developer submits the following items to DHCD:

a. A copy of the unit’s signed purchase and sale agreement
b. A copy of the mortgage commitment letter from the homebuyer’s lender (the mortgage must have a 30-year fixed rate no more than 2 percentage points above the current MassHousing Rate and no more than 2 points)

These items should be sent to:


Elsa Campbell, Housing Specialist


DHCD


100 Cambridge Street, Suite 300


Boston, MA 02114



Phone:  (617) 573-1321



Fax:
(617) 573-1330

DHCD will mail and fax the Certificate and a completed Deed Rider to the homebuyer’s closing attorney.  The Resale Price Certificate and Deed Rider must be recorded within 10 days of closing.  A copy of both signed documents, with recording information, should be sent to:  


Office of Legal Counsel


DHCD


100 Cambridge Street, Suite 300


Boston, MA 02114



Phone:
(617) 573-1508



Fax: 
(617) 573-1515


Closing attorneys should ensure that the unit deed makes reference to the LIP deed rider.

7.
Once the project is completed and all units have been sold, the Project Sponsor must notify DHCD.  DHCD will send a letter to the Project Sponsor requesting an End of Project Cost Accounting certified by the project sponsor’s accountant.  The letter will include a sample format for the cost accounting.  The End of Project Cost Accounting should be sent to:


Kate Racer, Associate Director


DHCD


100 Cambridge Street, Suite 300


Boston, MA 02114



Phone:  (617) 573-1322



Fax:
(617) 573-1330

Appendix F:

Affirmative Marketing Framework

LIP requires applicants to develop fair housing marketing plans designed to attract applicants of all racial and ethnic groups.  The plan should describe all methods by which units will be effectively advertised and describe the frequency with which the advertisements will appear. 

Timeline

An affirmative fair marketing plan should include a proposed timeline that includes the dates for advertising, public information sessions, notices to participants regarding eligibility, lottery, signing of P& S agreements, and closing of affordable units

Outreach
1.  Publications


List all publications in which ads will appear.  This would include both general circulation newspapers as well as those serving predominantly minority readers.  Ads should run a minimum of two times over a sixty day period and be designed to attract attention.

2.  Other Media

List all other media outlets to be utilized such as local TV or radio.

3.  Posting of Fliers/Use of Web Sites
Describe the locations where notices will be sent or posted.  This may include:



Town offices, library



Area housing authorities



Places of worship



Civic, cultural, service, and neighborhood organizations



Area banks



Organizations serving minority populations and/or low- and moderate-income 




populations


Regional housing non-profits



Notices shall contain all relevant information in an easy to read format.

4.  CHAPA Website

Each LIP unit shall be posted on CHAPA’s website (www.chapa.org/housing_lotteries.htm)
5.  MAHA Website

Each LIP unit shall be posted on the Massachusetts Affordable Housing Alliance (MAHA) website.  Notices to be sent to:  chassan@mahahome.org
6.  Boston Metrolist


LIP units located in the Boston-Cambridge-Quincy Metropolitan Statistical Area shall be posted on the City of Boston’s Metrolist  (Metropolitan Housing Opportunity Clearing Center), at Boston City Hall, P.O. Box 5996, Boston, MA 02114-5996 (617-635-3321).  
DHCD will review the proposed outreach plan, including proposed advertisements and notices.

Informational Materials for Buyers
A marketing plan should include project specific information that will be provided to interested households.  This should describe the overall project as well as eligibility requirements for buyers/renters, acceptable loan terms (for ownership projects), the lottery procedure that will be used, a description of the affordability restrictions, and an application form.  

Appendix G:  
Lotteries

Lottery Process Outline

Step 1:  Establishing Basic Qualifications

Applicants’ total household annual income may not exceed 80% of the area median income, based on household size, as determined by the U.S. Department of Housing and Urban Development.  Annual income and assets shall be determined in the manner specified herein.  Household assets shall not exceed $50,000 in value, with certain exceptions made for elder households in which at least one member of the household is age 55 or Over.  (Please see Section V of these Guidelines and Appendix I for more information.)
For ownership projects which are not age-restricted, applicants must be first-time homebuyers.  To be a first-time homebuyer, applicant households must not have had an ownership interest in a residential property for the preceding 3 years.  Exceptions may be made for:  


1.  A displaced homeowner:  A displaced homeowner is an individual who is an adult, who has owned a home only with a spouse, who is legally separated from a spouse, and who does not currently own the home previously owned with a spouse.


2.  a household that owned a principal residence not permanently affixed to a permanent foundation in accordance with applicable regulations.


3.  a household that owned a property that was not in compliance with State, local or model building codes and which cannot be brought into compliance for less than the cost of constructing a permanent structure.


4.  an age-qualified household (in which at least one member is age 55 or Over) which is selling a home in order to purchase a LIP unit.

Applicants must have funds or demonstrate the ability to obtain funds for a down payment and closing costs, as determined by lending industry standards.  A minimum 3% down payment is required, which may include a 1.5% gift.  This can be verified after the lottery has been held.  Frequently there are many more applicants than available units and it is reasonable to process down payment and mortgage qualification items for only the successful lottery applicants.  Applicants placed on 
the project’s waiting list will be income and asset qualified as necessary and in order of their place on the waiting list if the prior households on the waiting list do not qualify.

It is the Department’s expectation that all purchasers of LIP units will obtain mortgages.  The minimum mortgage amount must be equal to at least 50% of the sales price of the LIP unit.  Exceptions may be made for elder households.
Individuals who have a financial interest in a housing development, and their families, shall not be eligible to participate in the lottery.

Step 2:  Developing Materials

The developer shall prepare:


∙
a general description of the overall project that provides key information such as the number of market/affordable units, amenities, number of parking/garage spaces per unit, etc.


∙
a description of the eligibility requirements

∙
a clear description of the preference system being used (if applicable) and how lottery winners will be chosen.  

∙
an application form

∙
an application certification form

∙
an authorization for consent to release information

∙
a description of the deed rider


∙
sample advertisements

DHCD must approve all materials.

Step 3:  Advertising and Outreach

The Project Sponsor shall follow the Affirmative Fair Marketing Plan approved by DHCD.  No marketing shall occur until DHCD has approved the Affirmative Fair Marketing Plan for a project.
Advertising and outreach efforts shall identify locations where the application can be obtained.  Applications shall be available at public locations including one that has some night hours; usually, a public library will meet this need.  The advertisement shall include a telephone number an applicant can call to request an application via mail.  

In addition, LIP requires that the lottery administrator offer one or more informational meetings for potential applicants to educate them about the lottery process and the housing development.  These meetings may include local officials, developers, and local bankers.  The date, time, and location of these meetings shall be published in ads or fliers that publicize the availability of lottery applications.  The workshops shall be held in a municipal building, school, library, public meeting room or other accessible space.  Meetings shall be held in the evening or on weekend days in order to reach as many potential applicants as possible.  However, attendance at a meeting shall not be mandatory for participation in a lottery.

The purpose of the meeting is to answer questions that are commonly asked by lottery applicants.  Usually a municipal official will welcome the participants and describe the municipality’s role in the affordable housing development.  The lottery administrator will then explain the information requested on the application and answer questions about the lottery drawing process.  The developer should be present to describe the development and to answer specific questions about the affordable units.  It is helpful to have representatives of local banks present to answer questions about qualifications for the financing of affordable units.  At the meeting, the lottery administrator should provide complete application materials to potential applicants.

Sale prices shall be established at the time of the initial marketing of the affordable units.  Thereafter, the prices of homes can not be increased for lottery winners, even if interest rates and HUD income guidelines change.  

For large, phased developments maximum sale prices of units sold in subsequent phases will be calculated prior to the start of marketing for each phase, or approximately 6 months prior to expected occupancy of the units.  In such cases, each phase will require its own affirmative fair marketing efforts and lottery. 
Step 4: The Lottery Application

The lottery application must address a household’s: 


- income 


- assets 


- size and composition 


- minority status (optional) 


- eligibility as a first-time buyer (for ownership units)


- eligibility for local preference

Income is computed as provided herein and may not exceed 80% of area median income for the household size.  Assets are limited to $50,000, except as noted in Section V regarding households in which at least one member is 55 or older who are buying units in an age-restricted development and for tenants of rental units for whom assets are valued and imputed as income.

The lottery agent shall request verification (e.g., three prior year tax returns with the W2 form; 5 most recent pay stubs for all members of the household who are working, three most recent bank statements and other materials necessary to verify income or assets) 

The application must note the requirement for a mortgage pre-approval letter meeting LIP standards to accompany the application.  Applicants can not be required to use a specific lender for their pre-approval letter or their mortgage.
Only applicants whose applications are complete and who meet the asset and income tests should be included in the lottery.  

Households must continue to remain eligible: 


- at the time of the lottery 


- at the time the purchase and sale is signed, and 


- at the time of closing on the unit.  

Step 5:  Lottery Selection

Once all required information has been received, qualified applicant should be assigned a registration number.  Only applicants who meet the income and asset limits shall be entered into a lottery.

Ballots with the registration number for applicant households are placed in all lottery pools for which they qualify.  The ballots are randomly drawn and listed in the order drawn, by pool.  If a project has units with different numbers of bedrooms, units are then awarded (largest units first) by proceeding down the list to the first household on the list that is of appropriate size for the largest unit available according to the appropriate-unit-size criteria established for the lottery.  Once all larger units have been assigned to appropriately sized households in this manner, the lottery administrator returns to the top of the list and selects appropriately sized households for smaller units.  This process continues until all available units have been assigned to appropriately sized applicant households.  
The lottery administrator should retain a list of households who are not awarded a unit, in the order that they were drawn.  If any of the initial buyers do not purchase a unit, the unit shall be offered to the highest ranked household on that retained list.  This list may be retained and used to fill units for a period of one year.

Step 6:  Loan Application

Once the lottery has been completed, applicants selected to purchase units will be given a reasonable pre-specified time period in which they must secure financing.  The developer should invite the lottery winners to a loan application workshop.  The developer should make prior arrangements with local financial institutions with respect to financing qualified purchasers.  Often such institutions will give preliminary approvals of loans.  With a preliminary approval of a loan, the applicant will then contact the developer and enter into a Purchase and Sale Agreement. The executed Purchase and Sale Agreement will then be submitted to the lender, which will issue a firm financing commitment
Step 7:  Final Qualification and Closing

Before a Purchase and Sale Agreement is signed, the lottery agent should submit income and asset documentation of the applicant to LIP staff.  Income verification should include tax returns and W-2s from the past three years, five most recent pay stubs, three months recent bank statements and 401 K reports, reliable documentation as to other sources of income and assets.  DHCD will then verify that the household’s annual income does not exceed 80% of the area median income, or such lower income limit as may have been established for the particular project.  DHCD also will verify that household assets do not exceed the maximum allowable.  Closing of the sale will also be contingent on DHCD’s approval of the buyer’s financing.

Lottery Example
This theoretical lottery has an OPEN pool that includes all applicants and a LOCAL PREFERENCE pool with only applicants from the local area.  

Total applicants in lottery:   100

Total minority applicants:   20

The community in which the lottery takes place falls within the HUD Boston Metropolitan Statistical Area which has a minority population of 20.7%.

i.  
Determine the number of applicants who claim a LOCAL preference according to approved criteria.

ii. 
Determine the number of minority applicants in the LOCAL preference pool.

iii.  Determine the percentage of minority applicants in the LOCAL preference pool.

	Total Applicants in

Local Preference Pool
	Total Minority Applicants in

Local Preference Pool
	% Minority Applicants in

Local Preference Pool

	60
	10
	16.7%


Since the percentage of minority applicants in the LOCAL preference pool is below the percentage of minority residents in the HUD defined statistical area (16.7% as opposed to 20.7%), a preliminary lottery is required.  

iv.  The 10 minority applicants who do not have LOCAL preference are entered into a preliminary drawing and assigned a rank based on the order of their draw.  Minority applicants are added to the LOCAL preference pool in order of their rank until the LOCAL preference pool has at least as great a percentage of minority applicants as the larger statistical area.  In this example, 4 applicants will be added to the LOCAL preference pool to bring the percentage of minority applicants up to 21.8%.

	Total Applicants in Supplemented

Local Preference Pool
	Total Minority Applicants in Supplemented Local Preference Pool
	% Minority Applicants in Supplemented Local Preference Pool

	64
	14
	21.9%


v.  Draw all ballots from the adjusted LOCAL pool and assign rankings to each household.  Preference for appropriately sized households will still apply and all efforts should be made to match the size of the affordable units to the legitimate need for bedrooms of each household.

vi.  Once all units for LOCAL residents have been allocated, the OPEN pool should proceed in a similar manner.  All LOCAL residents should have ballots in both pools, and all minority applicants that were put in the LOCAL pool should remain in the OPEN pool as well.

Local Preference
Upon a reliable determination of need a Municipality may request that DHCD approve a local preference for up to 70% of the affordable units.  Municipalities should propose specific categories of local preference after consulting with the local housing partnership or housing committee, or the local housing authority.

Typical categories of local preference are as follows (the following categories are equal in priority):
1. Current residents:  households in which one or more members is living in the city or town at the time of application.
2.
Family of current residents:  close relatives, including children or parents, of a current resident of the city or town.
3.
Families living out of town whose children attend school in the municipality, e.g. Metco students.
4.  
Municipal/School system employees:  employees of the municipality, such as teachers, firefighters, police officers, librarians, or town hall staff.

5.  
Employees of local businesses:  employees of businesses located in the municipality.
The developer and the municipality may negotiate other reasonable reference categories or variations of the above categories.  
The courts have ruled that local preference categories cannot legally 

require that applicants must have resided in the municipality for 

a minimum period  of time.
Should a community’s local preference request be approved, it shall conduct a multiple pool lottery.  A multiple pool lottery for projects including local preference shall have two preference pools:  a local preference pool and an open pool.  Applicants should be entered into all pools for which they qualify.  For example, a local resident should be included in both pools.  
If a development will include a local preference pool, applicants shall be given the opportunity to identify themselves as minorities.  After the application deadline has passed, if the city or town has a lesser percentage of minority households than the percentage of such households in the surrounding HUD-defined region, the city or town should determine the percentage of minority applications in the local preference pool.  For the purposes of this buyer/tenant selection process, if the percentage of minority households in the local preference pool is less than the percentage of minorities in the surrounding HUD defined region, the community should make the following adjustments to the local preference pool:
The municipality should hold a preliminary lottery comprised of all minority applicants who did not qualify for the local preference pool, and rank the applicants in order of drawing.  Minority applicants should then be added to the local preference pool in order of drawing rankings until the percentage of minority households in the local preference pool is equal to the percentage of minorities in the surrounding HUD-defined area.  See Lottery Example at end of this section.
Minorities should be identified in accordance with the regulatory classifications established by HUD, which are: 
(a) Native American or Alaskan Native – A person having origins in any of the original peoples of North America, and who maintains cultural identifications through tribal affiliations or community recognition.

(b) Asian or Pacific Islander – A person having origins in any of the original peoples of the Far East, Southeast Asia, the Indian Sub-continent, or the Pacific Islands.  This area includes, for example, China, India, Japan, Korea, the Philippines Islands and Samoa.

(c) Black – A person having origins in any of the black racial groups of Africa.

(d) Hispanic – A person of Mexican, Puerto Rican, Cuban, Dominican, Central, or South American origin.

(e) Cape Verdean – A person having origins in the Cape Verde Islands.

If the project includes units accessible or adaptable for occupancy by physically disabled persons, preference for those units shall be given to such physically disabled persons, including single person households in conformity with requirements of G.L. c.22 §13A and the Architectural Access Board.
Frequently Asked Questions

Who should conduct affirmative fair marketing and a lottery?
The lottery should be collaboration between the municipality in which a project is located and the project developer.  In most cases, the developer will administer the initial lottery process (including the marketing and buyer selection), but the developer should work closely with the municipality throughout the process.  The developer is responsible for paying for all of the costs of affirmative fair marketing and administering the lottery and may use in-house staff or hire a consultant.  

The municipality should review and approve the fair marketing plan for the lottery before the developer submits it to DHCD for final approval.  
When should affirmative fair marketing and the lottery be conducted?
Affirmative Fair Marketing should begin roughly 6 months prior to expected occupancy of the affordable units.

An affirmative fair marketing plan and a lottery plan should be submitted to DHCD with the project’s initial application, giving ample time to make any changes.  Time is needed to perform outreach and advertising, conduct informational sessions, review homebuyer applications, and qualify applicants for participation.  Developers are encouraged to contact DHCD with any questions.
What is DHCD’s role in the process?

The developer, or its consultant, must submit an affirmative fair marketing and lottery plan to DHCD for approval.  This plan must describe how buyers or tenants will be selected for affordable units.  The affirmative fair marketing plan shall specify how the units will be marketed.  The two plans may be in a single document.  DHCD will review the plan to ensure that it conforms to best practices as contained in this document.  The municipality should also review the plan to ensure that it meets the requirements of the comprehensive permit.
Specifically, DHCD will review:


(
Sale prices/proposed rents of the affordable units

(
Maximum income adjusted for household size, required for eligibility
(
Marketing measures to ensure affirmative fair marketing will be achieved
(
Advertisements to be used and a list of publications where ads will be placed

(
Local preference criteria, if any
· The application form

· The information packet prepared for potential residents
Appendix H:
The Commonwealth’s Sustainable Development Principles

It shall be our objective to ensure that new and ongoing programs and policies affirmatively advance fair housing, promote equity, and maximize choice. In order to achieve our objective, we shall be guided by the following ten Sustainable Development Principles:

1. Concentrate Development and Mix Uses. 

Support the revitalization of city and town centers and neighborhoods by promoting development that is compact, conserves land, protects historic resources, and integrates uses. Encourage remediation and reuse of existing sites, structures, and infrastructure rather than new construction in undeveloped areas. Create pedestrian friendly districts and neighborhoods that mix commercial, civic, cultural, educational, and recreational activities with open spaces and homes.

2. Advance Equity. 

Promote equitable sharing of the benefits and burdens of development.  Provide technical and strategic support for inclusive community planning and decision making to ensure social, economic, and environmental justice.  Ensure that the interests of future generations are not compromised by today's decisions.

3. Make Efficient Decisions.

Make regulatory and permitting processes for development clear, predictable, coordinated, and timely in accordance with smart growth and environmental stewardship.

4. Protect Land and Ecosystems. 

Protect and restore environmentally sensitive lands, natural resources, agricultural lands, critical habitats, wetlands and water resources, and cultural and historic landscapes.  Increase the quantity, quality and accessibility of open spaces and recreational opportunities. 

5. Use Natural Resources Wisely.

Construct and promote developments, buildings, and infrastructure that conserve natural resources by reducing waste and pollution through efficient use of land, energy, water, and materials.

6. Expand Housing Opportunities. 

Support the construction and rehabilitation of homes to meet the needs of people of all abilities, income levels, and household types.  Build homes near jobs, transit, and where services are available. Foster the development of housing, particularly multifamily and smaller single-family homes, in a way that is compatible with a community's character and vision and with providing new housing choices for people of all means.

7.  Provide Transportation Choice.

Maintain and expand transportation options that maximize mobility, reduce congestion, conserve fuel and improve air quality. Prioritize rail, bus, boat, rapid and surface transit, shared-vehicle and shared-ride services, bicycling, and walking. Invest strategically in existing and new passenger and freight transportation infrastructure that supports sound economic development consistent with smart growth objectives.

8. Increase Job and Business Opportunities.

Attract businesses and jobs to locations near housing, infrastructure, and transportation options.  Promote economic development in industry clusters.  Expand access to education, training, and entrepreneurial opportunities.  Support the growth of local businesses, including sustainable natural resource-based businesses, such as agriculture, forestry, clean energy technology, and fisheries.

9. Promote Clean Energy.

Maximize energy efficiency and renewable energy opportunities. Support energy conservation strategies, local clean power generation, distributed generation technologies, and innovative industries.  Reduce greenhouse gas emissions and consumption of fossil fuels.

10. Plan Regionally.

Support the development and implementation of local and regional, state and interstate plans that have broad public support and are consistent with these principles.  Foster development projects, land and water conservation, transportation and housing that have a regional or multi-community benefit.  Consider the long-term costs and benefits to the Commonwealth.
Appendix I:  Income And Assets
LIP standards follow HUD regulation 24 CFR 5.609 – Annual Income.  For any items not specifically address in this section, please refer directly to the regulation.

Annual Income 

Annual gross income means all amounts, monetary or not, which go to, or on behalf of, the family head or spouse or to any other family member received from a source outside the family during the 12-month period following application.
Annual income includes, but is not limited to:

· The full amount, before any payroll deductions, of wages and salaries, overtime pay, commissions, fees, tips and bonuses, and other compensation for personal services;
· The net income from the operation of a business or profession. Expenditures for business expansion or amortization of capital indebtedness shall not be used as deductions in determining net income. An allowance for depreciation of assets used in a business or profession may be deducted, based on straight line depreciation, as provided in Internal Revenue Service regulations. Any withdrawal of cash or assets from the operation of a business or profession will be included in income, except to the extent the withdrawal is reimbursement of cash or assets invested in the operation by the family;
· Interest, dividends, and other net income of any kind from real or personal property. Expenditures for amortization of capital indebtedness shall not be used as deductions in determining net income. An allowance for depreciation is permitted only as authorized in paragraph (b)(2) of this section. Any withdrawal of cash or assets from an investment will be included in income, except to the extent the withdrawal is reimbursement of cash or assets invested by the family; 

· The full amount of periodic amounts received from Social Security, annuities, insurance policies, retirement funds, pensions, disability or death benefits, and other similar types of periodic receipts, including a lump-sum amount or prospective monthly amounts for the delayed start of a periodic amount;

· Payments in lieu of earnings, such as unemployment and disability compensation, worker's compensation and severance pay; 
 

· Periodic and determinable allowances, such as alimony and child support payments, and regular contributions or gifts received from organizations or from persons not residing in the dwelling;
· All regular pay, special pay and allowances of a member of the Armed Forces;

· Income derived from assets to which any member of the family has access.
Annual income does not include the following:

· Income from employment of children (including foster children) under the age of 18 years;

· Payments received for the care of foster children or foster adults (usually persons with disabilities, unrelated to the tenant family, who are unable to live alone);
· Lump-sum additions to family assets, such as inheritances, insurance payments (including payments under health and accident insurance and worker's compensation), capital gains and settlement for personal or property losses;
· Amounts received by the family that are specifically for, or in reimbursement of, the cost of medical expenses for any family member;
· Income of a live-in aide, as defined in Sec. 5.403;
· The full amount of student financial assistance paid directly to the student or to the educational institution;
· The special pay to a family member serving in the Armed Forces who is exposed to hostile fire;
· Temporary, nonrecurring or sporadic income (including gifts);
· Deferred periodic amounts from supplemental security income and social security benefits that are received in a lump sum amount or in prospective monthly amounts;

· Amounts paid by a State agency to a family with a member who has a developmental disability and is living at home to offset the cost of services and equipment needed to keep the developmentally disabled family member at home; 
· Amounts specifically excluded by any other Federal statute from consideration as income for purposes of determining eligibility or benefits under a category of assistance programs that includes assistance under any program to which the exclusions set forth in 24 CFR 5.609(c) apply. 
Assets

Net Family Assets include the following:

· Cash held in savings and checking accounts, safe deposit boxes, homes, etc.  For savings accounts, use the current balance.  For checking accounts, use the average balance for the last six months.  Assets held in foreign countries are considered assets.

· Revocable trusts.  Include the cash value of any revocable trust available to the applicant.

· Equity in rental property or other capital investments.  Include the current fair market value less (a) any unpaid balance on any loans secured by the property and (b) reasonable costs that would be incurred in selling the asset (e.g., penalties, broker fees, etc.).

· Stocks, bonds, Treasury bills, certificates of deposit, mutual funds, and money market accounts.  The value of stocks and other assets vary from one day to another and should be determined within a reasonable time in advance of the applicant’s submission of a lottery application.  Individual retirement, 401K, and Keogh accounts.  These are included when the holder has access to the funds, even though a penalty may be assessed.  If the applicant is making occasional withdrawals from the account, determine the amount of the asset by using the average balance for the previous six months.  (Do not count withdrawals as income.)
· Retirement and pension funds. While the person is employed, include only amounts the applicant can withdraw without retiring or terminating employment.  Count the whole amount less any penalties or transaction costs.  At retirement, termination of employment, or withdrawal, periodic receipts from pension and retirement funds are counted as income.  Lump-sum receipts from pension and retirement funds are counted as assets.  Count the amount as an asset or as income, as provided below.

If benefits will be received in a lump sum, include the lump-sum receipt in net family assets.

If benefits will be received through periodic payments, include the benefits in annual income.  Do not count any remaining amounts in the account as an assets.

If the applicant initially receives a lump-sum benefit followed by periodic payments, count the lump-sum benefit as an asset as provided in the example below and treat the periodic payment as income.  In subsequent years, count only the periodic payment as income.  Do not count the remaining amount as an asset.

NOTE:  This section assumes that the lump-sum receipt is a one-time receipt and that it does not represent delayed periodic payments.  However, in situations in which a lump-sum payment does represent delayed periodic payments, then the amount would be considered as income and not an asset.

· Cash value of life insurance policies available to the applicant before death (e.g., the surrender value of a whole life policy or a universal life policy).  It would not include a value for term insurance, which has no cash value to the applicant before death.

· Personal property held as an investment.  Include gems, jewelry, coin collections, or antique cars held as an investment.  Personal jewelry is NOT considered an asset.

· Lump-sum receipts or one-time receipts.  These include inheritances, capital gains, one-time lottery winnings, victim's restitution, settlements on insurance claims (including health and accident insurance, worker's compensation, and personal or property losses), and any other amounts that are not intended as periodic payments.

· A mortgage or deed of trust held by an applicant.

Payments on this type of asset are often received as one combined payment of principal and interest with the interest portion counted as income from the asset.

This combined figure needs to be separated into the principal and interest portions of the payment.  (This can be done by referring to an amortization schedule that relates to the specific term and interest rate of the mortgage.)

To count the actual income for this asset, use the interest portion due, based on the amortization schedule, for the 12-month period following the certification.

To count the imputed income for this asset, determine the asset value at the end of the 12-month period following the certification.  Since this amount will continually be reduced by the principal portion paid during the previous year, the owner will have to determine this amount at each annual recertification. 

Assets disposed of for less than fair market value  Applicants must declare whether an asset has been disposed of for less than fair market value at each certification and recertification.  Owners must count assets disposed of for less than fair market value during the two years preceding certification or recertification.  The amount counted as an asset is the difference between the cash value and the amount actually received.

Net family assets DO NOT include the following:

· Personal property (clothing, furniture, cars, wedding ring, other jewelry that is not held as an investment, vehicles specially equipped for persons with disabilities).

· Interests in Indian trust land.

· Term life insurance policies (i.e., where there is no cash value).

· Equity in the cooperative unit in which the applicant lives.

· Assets that are part of an active business.  "Business" does NOT include rental of properties that are held as investments unless such properties are the applicant’s main occupation.

· Assets that are NOT effectively owned by the applicant.  Assets are not effectively owned when they are held in an individual's name, but (a) the assets and any income they earn accrue to the benefit of someone else who is not the applicant, and (b) that other person is responsible for income taxes incurred on income generated by the assets.

· Assets that are not accessible to the applicant and provide no income to the applicant.  Nonrevocable trusts are not covered under this paragraph.  
.

APPENDIX J:  LIP AND THE SUBIDIZED HOUSING INVENTORY

Affordable units certified under the Local Initiative Program are eligible for inclusion on the Subsidized Housing Inventory (SHI).  

For complete information on how and when units get added to the SHI, please refer to the Eligibility Summary for Chapter 40B Subsidized Housing Inventory which can be found at:  www.mass.gov/dhcd/ToolKit/EligSumm.doc.
Appendix K:  Green Building Resource Sheet
Note:  For a more extensive, online list of green building resources, please visit the “Sustainable Development and Green Building Links” page on our website at:

http://www.mass.gov/dhcd/ToolKit/sd+gb.htm
General:

US Green Building Council
1015 18th Street, NW, Suite 805

Washington, DC 20036

Phone:  202/82-USGBC (828-7422)

Fax: 202-828-5110

info@usgbc.org
http://www.usgbc.org/
Energy Star

US EPA

Climate Protection Partnerships Division

ENERGY STAR Programs Hotline & Distribution (MS-6202J)

1200 Pennsylvania Avenue NW

Washington, DC 20460

888-STAR-YES

http://www.energystar.gov/
US EPA – Green Buildings
http://www.epa.gov/greenbuilding/
US EPA – Smart Growth
http://www.epa.gov/smartgrowth/about_sg.htm
US Department of Energy
Smart Communities Network – Creating Energy Smart Communities

http://www.sustainable.doe.gov/buildings/gbintro.shtml
Affordable Sustainability Technical Assistance
888-367-6228

info@homeasta.org
http://www.homeasta.org/
Affordable Housing Design Advisor
http://www.designadvisor.org/
Building Environmental Science and Technology
410-867-8000

info@energybuilder.com
http://www.nrg.builder.com/
Energy & Environmental Building Association

(952) 881-1098

http://www.eeba.org/
Sustainable Buildings Industry Council
(202) 628-7400

SBIC@SBICouncil.org
http://www.sbicouncil.org/
Healthy Building Network
http://www.healthybuilding.net/
American Lung Association Health House Builder Guidelines

http://www.healthhouse.org/
Affordable Comfort, Inc.
http://www.affordablecomfort.org
Shelter Ecology
http://www.shelterecology.com/
BuildingGreen.com

http://www.buildinggreen.com/
Sustainable Building Sourcebook from greenbuilder.com

http://www.grenbuilder.com/sourcebook/
Green Building Resource Guide
infor@greenguide.com
http://www.grenbuide.com/
Green Resource Center

http://www.greenresourcecenter.org/
Green Building Concepts
Tools to Build a More Energy & Resource Efficient Lifestyle

http://www.greenconcepts.com/
Building Materials and Products:

Oikos – Green Building Product Information

http://oikos.com/index.lasso
ebuild – The Professional’s Guide to Building Products

One Thomas Circle, NW

Suite 600

Washington, DC 20005

Ph. 202-452-0800

Fax:  202-452-1974

Email:  info@ebuild.com
http://www.ebuild.com/
GreenSage.com – Sustainable Building and Furnishing

http://www.greensage.com/
Environmentally Preferable Products Procurement Program

Commonwealth of Massachusetts

Service Information – Sustainable Design and Green Building

http://www.state.ma.us/osd/enviro/products/grenbldg.htm
Construction & Demolition Waste:

Recycler’s World
http://www.recycle.net/
Massachusetts Materials Exchange
26 Market Street

Northampton, MA 01060

(413) 586-7350

info@MaterialsExchange.org
http://www.materialsexchange.org/
US EPA Reuse Resource Guide for New England
http://www.epa.gov/ne/assistance/reuse/index.html
New Development Trends and Terms (Design Center for American Urban Landscape)

http://www.cala.umn.edu/design_center/reference_ctr/publications/reports/pdf/DPTT_DevTerms.pdf
H2ouse Water Saver Home
http://www.h2ouse.org/
http://www.greenneighborhoods.org/site/Index.htm
greenGoat
Amy Bauman, Director

P.O. Box 441911

Somerville, MA 02144

617-666-5253

thegoat@greengoat.org
http://www.greengoat.org/
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